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SYNOPSIS 
A Resolution has been prepared to approve the Final Plat of Subdivision of the 4.8 acre property located on 
the east side of Brookbank Road, north of Jefferson Avenue and west of Carpenter Street into 11 single 
family residential lots. The subdivision includes five (5) exceptions to the Subdivision Code. The 
recommended Resolution includes a number of changes to the final plat that are not supported by the Plan 
Commission or the petitioner, Andersen Development. 
 
FISCAL IMPACT 
N/A. 
 
 
UPDATE & RECOMMENDATION 
This item was discussed at the February 14, 2006 Village Council Workshop. 
 
Based upon consideration of the comments of the petitioner, residents and Village Council, staff and the 
developer have worked together to prepare a Resolution and subdivision improvement agreement to 
specifically provide for the following: 
§ Approval of a house on Lot 8 with private responsibility for maintenance detention basin as a part of 

lot, subject to Village approval of landscaping plan for basin and building plans of the house.  
§ 70’ ROW on the Nelson Court cul de sac stem  
§ 32’ front yard set backs for the lots fronting on Carpenter and Brookbank via developer covenant 
§ Exceptions to permit 66’ ROW on Brookbank and Carpenter 
§ Require installation of sidewalk only by developer on Carpenter 
§ A minimum 10 day notification to property owner Cronin of construction of concrete driveway 

approach with maximum of five days to complete the drive. 
§ Village Forester approval of protection activities for privately owned trees that are adjacent to south 

lot line, immediately west of Carpenter. 
§ Village Forester approva l of the removal of the trees in the Brookbank ROW. 
 
The Plan Commission resolution is also included for Council’s consideration. 
 
In regard to the extension of off-site sidewalks along Carpenter and Brookbank to connect to the 
proposed development, Council will need to take action as a part of the FY 2006-2007 budget process to 
authorize these improvements.  Staff will include the necessary actions as a part of the February 25, 
2006, budget workshop.  Final approval would be presented with the budget approval on April 4, 2006. 
 



 
 
BACKGROUND 
The subject property is approximately 4.8 acres and is located on the east side of Brookbank Road, north of 
Jefferson Avenue and west of Carpenter Street.  The petitioner is seeking Final Plat Approval with 
Exceptions to allow an eleven (11) lot residential subdivision.  The proposed Final Plat of Subdivision 
depicts the dedication and construction of a new cul-de-sac street, Nelson Court, stemming north from 
Jefferson Avenue. 
 
The site is zoned R-3 Single Family Residence.  The Future Land Use Plan designates the subject property as 
Residential at 0-6 dwelling units per acre.  The proposal is consistent with the existing Future Land Use designation.  
The proposed eleven (11) residences would constitute an effective density of 2.3 dwelling units per acre, also 
consistent with the Future Land Use designation.  The lot dimensions and sizes are listed below: 
 

PC 25-05 Nelson Meadow Subdivision  
Zoning R-3 Single Family 
Size 4.8 Acres 
Number of Lots 11 
Density 2.3 d.u./acre 
Maximum Lot Size 33,578 sq. ft. (Lot 8) 
Minimum Lot Size 10,500 sq. ft. 
Average Lot Size 15,682 sq. ft. 
Average Lot Width 94 feet 
Average Lot Depth 152 feet 
 
The petitioner is requesting the following exceptions. All are supported by staff: 

o Brookbank Road to allow right-of-way width of sixty-six (66) feet, where seventy (70) are 
feet required; 

o Carpenter Street to allow right-of-way width of sixty-six (66) feet, where seventy (70) are 
feet required; 

o Proposed Nelson Court to allow right-of-way width of sixty-six (66) feet, where seventy (70) 
are feet required. 

o To not provide a sidewalk over portions of Lots 8, 9, 10, and 11 along the west side of 
Carpenter Street. To not provide street lights along Carpenter Street. 

o To not widen the pavement or provide curb and gutter along Carpenter Street. 
 
Several outstanding issues remain for this petition.  They are: 
 

1. Stormwater Detention Basin Design Issues: 
o Proposed grading – the existing gentle slope of the property would be replaced with a 

relatively severe slope at the edges of the detention area.  
o Large retaining wall – the proposed grading would require a large retaining wall 

along the south side of the basin.  The wall would be seven (7) feet tall at its tallest 
point.   

o Proximity of the propose house on Lot 8 – the plans indicate that the proposed 
building pad for Lot 8 would be immediately adjacent to the detention area.  The 
proposed grade change would be substantial (approximately 25%) in the area 
immediately south of the proposed building pad.  Please note that building pad is 
only on the plan for illustrative purposes. 

 



Staff is concerned that the petitioner’s proposal to locate a house and the detention area on 
the same lot would lead to excessive grading.  Staff believes it a more appropriate design (e.g. 
less-severe grade change) can be achieved by separating the detention basin from a buildable 
lot.   
 

2. Stormwater Detention Basin Maintenance: The plans indicate the basin on Lot 8 would be 
owned and maintained by this property’s owner. The petitioner is proposing to grant a 
stormwater easement to the owner of Lot 8.  Staff is concerned that the owner of Lot 8 may 
not have the expertise or resources to maintain a basin that serves the entire subdivision. Staff 
is experiencing enforcement issues with simila r situations and believes a common ownership 
arrangement is more appropriate for the maintenance of private stormwater structures.   
 

3. Trees along the South Property Line:  
o Location of trees - there are eleven (11) black walnut trees near the south property 

line on the neighbor’s property.  The trees range from seventeen (17) feet to four (4) 
feet, with the majority within six (6) feet, from the petitioner’s property. 

o Construction activities – site development and construction activities including 
grading and excavation for the proposed detention basin and retaining wall would 
take place near the south property line. Neighbors are concerned that these activities 
may negatively impact the existing trees. The Village Forester has reviewed the plans 
and feels that the trees would be sufficiently protected from construction activities 
and would survive the development of the property. 

o Water main – the petitioner is proposing to place an eight (8) inch water main under 
the center of the walking path (3.5 feet north of the south property line).  According 
to the plans, the petitioner is proposing to move the main approximately two (2) feet 
to the north to minimize the potential impact on the adjacent trees. 

 
4. The neighbors also have concerns about the overall construction activities.  Staff would hold 

a pre-development meeting with the developer to address these concerns. 
 

The Plan Commission considered the project on December 12, 2005 and unanimously recommended approval 
of the proposed plat of subdivision with exceptions subject to the conditions as outlined in the alternate 
resolution of which a copy is attached.  The Plan Commission differed from staff’s recommendation with 
regard to Lot 8.  The Commission recommended approval of the subdivision with the condition that a 
homeowners association is created to maintain the detention easement on Lot 8. 
 
Staff recommends that the petitioner execute the attached Subdivision Improvement Agreement. This 
document would contractually bind the petitioner to install the required public improvements, conform to 
Village Code and adhere to all of the conditions of approval. During the summer of 2005, the petitioner 
installed a silt fence around the perimeter of the property. This fence is not permitted by Village Code. Staff 
requested that the petitioner remove the fence. The petitioner refused to remove the fence and was issued a 
citation and notice to appear in court. The petitioner requested and received a continuance to the March 
court date. Staff is concerned about the petitione r’s refusal to adhere to Code requirements and failure to 
follow staff direction. This behavior is one of the reasons staff is requesting that the petitioner execute the 
attached subdivision improvement agreement. The execution of the agreement would also reduce the 
likelihood that the developer would misinterpret or misunderstand the conditions of the Council’s approval. 
   
 



V I L L A G E   O F   D O W N E R S   G R O V E

C O U N C I L   A C T I O N   S U M M A R Y

INITIATED:                 Applicant                                 DATE:            February 20, 2006         

RECOMMENDATION FROM:            Plan Commission       FILE REF:      PC-25-05         

NATURE OF ACTION: STEPS NEEDED TO IMPLEMENT ACTION:

RESOLUTION Motion to adopt "A RESOLUTION APPROVING THE
FINAL PLAT OF SUBDIVISION FOR THE NELSON
MEADOWS SUBDIVISION WITH EXCEPTIONS", as
presented.

SUMMARY OF ITEM:

At their meeting of December 12, 2005, the Plan Commission recommended approval of the Final
Plat of subdivision for the Nelson Meadows Subdivision with exceptions.

RECORD OF ACTION TAKEN:
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Nelson Meadow - FP w/ Exceptions
PC-25-05

RESOLUTION              

A RESOLUTION APPROVING THE FINAL PLAT 
OF SUBDIVISION FOR THE 

NELSON MEADOW SUBDIVISION WITH EXCEPTIONS

WHEREAS, application has been made pursuant to the provisions of Chapter 20 of the Downers Grove
Municipal Code for Final Plat of Subdivision approval for the Nelson Meadow Subdivision, located on the east
side of Brookbank Road, north of Jefferson Avenue and west of Carpenter Street, Downers Grove, Illinois, legally
described as follows:
  

Lot 52 in Branigar Brothers’ in Downers Grove Farms, being a subdivision in Sections 17 and
18, Township 38 North, Range 11 East of the Third Principal Meridian, in DuPage County,
Illinois. 

Commonly known as 5737 Brookbank, Downers Grove, IL (PIN  09-17-108-015)

WHEREAS, Exceptions have been requested pursuant to Section 20-602 of the Downers Grove
Municipal Code to permit the following:  

a)  An Exception from Chapter 20, Subdivision Ordinance, Section 20-303(d)(3), Street Widths  to allow
right of way exceptions for:

(i)  Brookbank Road to allow right-of-way width less than the required seventy (70) feet.
(ii) Carpenter Street to allow right-of-way width less than the required seventy (70) feet.
(iii) Proposed Nelson Court to allow right-of-way width less than the required seventy (70) feet.

b)  An exception from Chapter 20, Subdivision Ordinance, Section 20-401, Required Public
Improvements to not provide a sidewalk over portions of Lots 8, 9, 10, and 11 along the west side of Carpenter
Street. 

c)   An exception from Chapter 20, Subdivision Ordinance, Section 20-401, Required Public
Improvements to not provide street lights along Carpenter Street.

d)   An exception from Chapter 20, Subdivision Ordinance, Section 20-401, Required Public
Improvements to not widen the pavement or provide curb and gutter along Carpenter Street.

WHEREAS, notice has been given and hearings held on September 12, October 3 and December 12,
2005 regarding this plat application pursuant to the requirements of the Downers Grove Municipal Code; and,

WHEREAS, the Plan Commission has recommended approval of the Final Plat of Subdivision for the
Nelson Meadow Subdivision with Exceptions as requested, subject to certain conditions.

NOW, THEREFORE, BE IT RESOLVED by the Village Council of the Village of Downers Grove that
the Final Plat of Subdivision for the Nelson Meadow Subdivision, be and is hereby approved subject to the
following conditions:

1. Seven (7) sets of a revised Final Plat of Subdivision and Engineering Plans shall be submitted to the
Department of Planning & Community Development with the following modifications:

a. Lot 8 shall include the detention area and a residential structure.

b. Installation of a public sidewalk on the west side of Carpenter Street adjacent to Lots 8, 9, 10,
and 11.



c. The proposed eight (8) inch water main along the south property line shall be modified to
minimize negative impacts to the trees on the adjacent property.  Appropriate preservation
measures shall be utilized to ensure the long-term health of the trees.

d. A photometric plan with street lights on Carpenter Street shall be provided indicating light levels.

e. Indicate where the new parkway trees will be planted or indicate that the planting will be done by
the Village of Downers Grove.

f. Compliance with all other technical issues outlined in the Public Works memorandum dated
October 28, 2005.

2. The requested exception from Chapter 20, Subdivision Control Ordinance, Section 20-303(d)(3), to allow
right-of-way exceptions for proposed Nelson Court to allow right-of-way width less than the required
seventy (70) feet is denied. 

3. Compliance with all Fire Prevention Division requirements and conditions as outlined in their
memorandum dated August 23, 2005; and

4. Payments of School and Park District donations of $11,091.08 to District 58; $6,897.60 to District 99
and $22,708.01 to the Park District (grand total of $40,696.69) payable to the Village of Downers Grove;
and

5. The Petitioner shall enter into a Subdivision Improvement Agreement, a copy of which is attached hereto
prior to any site development activities.  

6. Any changes to the conditions represented by the petitioner as the basis for this petition, whether those
changes occur prior to or after Village approval, shall be promptly reported to the Village.  Changes may
require additional review of the subdivision and/or exceptions; and

7. It is the petitioner’s obligation to maintain compliance with all applicable Federal, State, County and
Village laws, ordinances, regulations, and policies.

BE IT FURTHER RESOLVED, that the Mayor and Village Clerk are authorized to sign the final plat.

BE IT FURTHER RESOLVED, that this resolution shall be in full force and effect from and after its
adoption in the manner provided by law.

                                                          
Mayor

Passed:
Attest:                                                   

  Village Clerk
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THIS INSTRUMENT PREPARED BY  
AND RETURN TO: 
 
 
 
 
       

 THE ABOVE SPACE FOR RECORDER'S USE 
 
 
 
 
 

VILLAGE OF DOWNERS GROVE 
 SUBDIVISION IMPROVEMENT AGREEMENT 
 
 THIS AGREEMENT is made and entered into this    day of  February, 2006, by and 

between the VILLAGE OF DOWNERS GROVE, an Illinois municipal corporation ("Village"), Joel 

Anderson ("Owner") and  Joel Anderson Homes, Ltd ("Developer"). 

 W I T N E S S E T H 
 
 WHEREAS, the Village is a body politic and corporate, duly organized and existing under 

the laws of the State of Illinois; and 

 WHEREAS, the Village may exercise any power and perform any function pertaining to its 

government by virtue of 65 ILCS 5/1-1 et seq.; and 

 WHEREAS, the Village is a home rule unit under subsection (a) of Section 6 of Article VII 

of the Illinois Constitution and pursuant to said section, may exercise any power and perform any 

function pertaining to its government and affairs for the protection of the health, safety, morals and 

welfare; and 

 WHEREAS, the Owner is the fee simple title owner of the approximately 4.8 acres of real 

estate located 5737 Brookbank Road (PIN 09-17-108-015 and described on Exhibit A, attached 

hereto and made part hereof by this reference (the "Property"); and 

 WHEREAS, Joel Anderson Homes, Ltd. is the Developer of the project who shall be 

responsible for subdividing the Property and installing all of the project improvements; and 
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 WHEREAS, the Developer desires to subdivide and develop the Property and has 

submitted to the Village a Final Plat of Subdivision with exceptions designated as the Nelson 

Meadow Subdivision (the “Subdivision”); said Plat of Subdivision is on file in the Office of the 

Village Clerk and is incorporated into this Subdivision Improvement Agreement (hereinafter 

"Agreement") by this reference, as though fully set forth; and 

 WHEREAS, the Village is willing to approve the Final Plat of Subdivision provided that 

this Agreement is signed in order to ensure the completion of certain Project Improvements and 

compliance with certain other conditions and obligations, as defined herein, in accordance with the 

Municipal Code of the Village ("Village Codes"), as a condition to the issuance of Building and 

Occupancy Permits for any building to be constructed on the Property; and 

 WHEREAS, the definitions found in the Village Codes shall apply to the terms used in this 

Agreement. 

 NOW, THEREFORE, in consideration of the foregoing preambles, Ten and 00/100 Dollars 

($10.00), and other good and valuable consideration, the receipt of which is acknowledged, the 

Village, Owner and Developer agree as follows: 

 1. INCORPORATION OF PREAMBLE. 

 The preamble is incorporated herein as if each and every one of its terms were set forth 

herein. 

 2. INSTALLATION OF IMPROVEMENTS.  

 The Developer shall furnish at its own cost and expense all necessary materials, labor, and 

equipment to complete the improvements required by the Village Codes.  These improvements are 

defined in the Village Subdivision Regulations (Chapter 20 of the Village Codes) and depicted in 

the final engineering plans (Exhibit B) and may include some or all of the following improvements: 

streets (public and private), traffic signals, traffic control devices, parking area(s), utilities, 

sidewalks, street lighting, sanitary sewer system, storm sewers and storm water detention system, 
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water supply system, soil erosion and sedimentation control, tree preservation, common area 

landscaping, and all other improvements identified in either the Village Codes or in the ordinances 

approved by the Village Council in connection with the development (hereinafter collectively 

designated, “Project Improvements”).  All these Project Improvements shall be in accordance with 

the standards, specifications and requirements of the Village.  The Project Improvements are 

indicated on Exhibit B attached hereto and made a part hereof which has been prepared by C.M. 

Lavoie and Associates, Incorporated, dated February 16, 2005, last revision December 5, 2005, who 

are registered professional engineers.   

 3. SECURITY FOR PROJECT IMPROVEMENTS.   

 Attached hereto as Exhibit C, is a complete cost estimate prepared by the project engineer, 

for the construction of the Project Improvements described in Paragraph 2 hereof.  Upon the 

execution of this Agreement, the Developer will deposit with the office of the Village Engineer 

good and sufficient security for the completion of the Project Improvements as set forth in Section 

20.402 of the Subdivision Ordinance (“Security Instrument”).    

 4. RECORDATION OF PLAT. 

 Upon receipt of a fully executed copy of this Agreement and the Security Instrument 

deemed acceptable to the Village, the Developer/Owner shall record this Agreement and the Final 

Plat of Subdivision within ninety (90) days of Village Council approval. 

 5. REDUCTION OF SECURITY. 

 Reduction of security shall be accomplished consistent with the requirements set forth in 

the Village Codes.  

 6. VILLAGE ENGINEER'S APPROVAL. 

 All work related to the Project Improvements shall be subject to inspection and approval of 

the Village Engineer, and his written approval thereof shall be a condition precedent to release of 

or reduction of the Security Instrument.  The approval provided for in this paragraph shall not 
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constitute final acceptance of any or all of the Project Improvements. 

 7. REIMBURSEMENT FOR COSTS. 

 The Developer shall pay to the Village all plan review, inspection and other fees, as 

required by the Village Codes.   

 8. INSURANCE.   

 Prior to commencement of any work provided for herein, Developer and/or its contractor 

shall furnish the Village with evidence of insurance providing for workmen's compensation and 

employer's liability insurance, including occupational disease coverage and comprehensive 

liability insurance to cover said work in the following amounts: 

 (a) Workmen's compensation (statutory limits); 

 (b) Employer's liability (limits $1,000,000.00/$2,000,000.00) including liability for injury 
or death of Village's employees;  

 
 (c) A minimum of Two Hundred Fifty Thousand and 00/100 Dollars ($250,000.00) for 

injury to one person; 
 
 (d) A minimum of Five Hundred Thousand and 00/100 Dollars ($500,000.00) for injury 

to more than one person; and 
 
 (e) A minimum of One Hundred Thousand and 00/100 Dollars ($100,000.00) for 

property damage. 
 
The above amounts being the minimum for each accident.  Said certificates of insurance shall name 

the Village as an additional insured with respect to construction of the Project Improvements 

covered by this Agreement. 

 9. INDEMNIFICATION OF VILLAGE. 

 The Developer hereby agrees, to the greatest extent permitted under Illinois law, to 

indemnify and hold harmless the Village, its agents, servants, and employees, and each of them, 

against all loss, damage, attorney's fees or expenses which they may sustain or become liable for on 

account of injury or death of persons, or on account for damage to or destruction of property 

resulting from the performance of work under this Agreement by the Developer or his contractors 
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or any employee or subcontractor of any of them, or by the Village, its agents, servants, or 

employees, or due to the condition of the premises or other property of the Developer upon, about, 

or in connection with which any work incident to the performance of the terms of this Agreement 

is carried on except for any negligent or willful act or omission by the Village, its agents, servants, 

employees or contractors. 

 10. PERFORMANCE GUARANTEE 

 The Developer for the Project Improvements herein specified guarantees that the 

workmanship and material furnished under the specifications and used in said Project 

Improvements will be furnished and performed in accordance with well-known, established 

practice and standards recognized by engineers in the trade.  All such Project Improvements shall 

be new and of the best grade of their respective kinds for the purpose.  All materials and 

workmanship will be guaranteed by the Developer for a period of two (2) years from the date for 

final acceptance by the Village (“Guarantee Period”). 

 There shall be retained by the Village, under the Security Instrument, an amount equal to 

ten percent (10%) of the amount of the Security Instrument as a performance guarantee, as set forth 

in Section 20.402 of the Subdivision Code. 

 The Developer shall make or cause to be made, at its own expense, any and all repairs 

which may become necessary under and by virtue of this performance guarantee, and shall leave 

the improvement in good and sound condition, satisfactory to the Village and the Village Engineer, 

at the expiration of the Guarantee Period.   

 Further, if during said Guarantee Period, the improvement shall, in the opinion of the 

Village Engineer or Village, require any repairs or renewal which, in his or its judgment are 

necessitated by reason of settlement of foundation, structure, or backfill, or other defective 

workmanship of materials, the Developer shall, upon notification by the Village Engineer or 

Village of necessity for such repairs or renewals, make such repairs or renewals at its own cost and 
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expense.  Should the Developer fail to make repairs or renewals within a reasonable time following 

written notification, in each case taking into account winter weather conditions, thereof from the 

Village, or fail to start working within thirty (30) days after such notification, the Village may cause 

such work to be done, either by contract or otherwise, and the entire cost and expense thereof shall 

be paid and deducted from the amount retained in the Security Instrument.  Should such cost and 

expense exceed the amount retained or remaining in the Security Instrument, the Developer shall 

pay such amount of excess to the Village. 

 11. COMPLETION OF PROJECT IMPROVEMENTS. 

 (a) The Developer shall cause the Project Improvements to be completed within three 

(3) years from the date hereof, or, in the alternative, maintain, extend, or substitute the Security 

Instrument in the full amount provided therein, less any reductions theretofore from time to time 

approved by the Village, until such time as said Project Improvements are completed.  Streets, 

trees and sidewalks shall be installed from time to time as buildings within the development are 

completed, subject to winter weather conditions.  Developer shall cause its engineers to correct 

drawings to show work as actually constructed, and said engineers shall turn over original tracings 

thereof to the Village as and for the Village's property.   In the event Developer fails or refuses to 

cause the extension or substitution of the Security Instrument to be delivered to the Village not less 

than forty-five (45) days prior to said expiration date, the Village shall have the right, but not the 

obligation to draw upon the Security Instrument then in force in accordance with the provisions 

contained therein to complete said Project Improvements.  

 (b) Upon completion of any Project Improvement and, further, upon the submission to 

the Village of a certificate from the engineering firm employed by the Developer stating that the 

said Project Improvements have been completed in conformance with this Agreement, Village 

ordinances, the final engineering plans and specifications relative thereto, and any applicable 

Agreements and all state and federal laws and standards, the Village Engineer shall, within seven 



 

 
 
 - 7 - 

(7) business days after the Village receives the aforesaid certification from the Developer’s engineer 

either (i) recommend to the Village’s corporate authorities final acceptance of said Project 

Improvement or (ii) designate in writing to Developer all corrections or alterations which shall be 

required to obtain a recommendation of final acceptance of said Project Improvement, specifically 

citing sections of the final engineering plans and specifications, the applicable ordinances or this 

Agreement, any applicable Agreement or state or federal law or standard, relied upon by said 

Village Engineer.  Should the Village Engineer reject any Project Improvement, or any portion or 

segment thereof, for a recommendation of final acceptance, the Developer shall cause to be made 

to such Project Improvement such corrections or modifications as may be required by the Village 

Engineer.  The Developer shall cause the Project Improvements to be submitted and resubmitted as 

herein provided until the Village Engineer shall recommend final acceptance of same to the 

corporate authorities of the Village and the corporate authorities shall finally accept same.  No 

Project Improvement shall be deemed to be finally accepted until the corporate authorities shall, by 

appropriate resolution, finally accept same. 

 Upon completion and as a condition of final acceptance by the Village, Developer agrees to 

convey and transfer those improvements, which are deemed by the Village to be public 

improvements to the Village by appropriate bill(s) of sale. 

 12. COMPLIANCE WITH LAWS AND ORDINANCES. 

 Notwithstanding this Agreement, in the event an existing valid ordinance of the Village 

was overlooked at the date hereof, the Developer, upon notice from the Village, and prior to 

acceptance of the Project Improvements, shall install or perform the improvement or work so 

required unless otherwise provided in the documentation referenced in this Agreement; further, 

any law or ordinance which shall be passed by the Village after the date of this Agreement, which 

is a law or ordinance directed to life-safety consideration, shall apply to the Property as of the 

effective date of said law or ordinance unless a building permit has been issued, in which case 
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work may be completed pursuant to that building permit.  However, should the "life-safety" 

ordinance contain a retroactive clause and an occupancy certificate has not been issued, the 

building shall be brought into conformance with the retroactive ordinance.  All future work for 

which building permits have not been issued shall comply with said life-safety law or ordinance. 

 13. LIEN WAIVERS. 

 The Developer shall furnish the Village with a contractor's affidavit showing all 

subcontractors and materialmen and lien waivers that all persons who have done work, or have 

furnished materials under this Agreement, and are entitled to a lien therefor under any laws of the 

State of Illinois, have been fully paid or are no longer entitled to such lien. 

 14. SIDEWALKS. 

 As part of the Subdivision, the Developer agrees to install sidewalk, in accordance with 

Village standards, along Brookbank Street, Jefferson Street, Nelson Court and Carpenter Street 

within the subdivision 

15. TREES. 

 The Developer shall submit and comply with a tree preservation plan indicating the 

specific methods to be used to preserve and protect the existing black walnut trees located on the 

adjacent property to the south.  Said plan shall be prepared in consultation with a licensed arborist 

and shall be reviewed and approved by the Village Forester.  The Developer shall not be liable for 

any damage to the trees so long as compliance with the tree preservation plan is adhered to.      

 The developer shall preserve, protect or remove the existing trees in the Brookbank Street 

right-of-way as directed by the Village Forester. 

16. DETENTION BASIN. 

 The Developer shall submit a detailed landscape plan for the retaining walls and grading of 

the detention basin located on Lot 8 of the Subdivision.  The plan shall be reviewed and approved 

by the Village Forester.  Upon approval of the landscape plan, the Developer shall adhere to the 
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terms and conditions of said plan. 

 17. BUILDING PLAN. 

 The Developer shall not build a structure upon Lot 8, until a Building Plan for such 

structure has been reviewed and approved by the Village Manager.  If the Village Manager fails to 

approve a Building Plan for Lot 8, the Developer shall have the option to appeal the Village 

Manager’s decision to the Village Council for approval.  It is expressly understood that the review 

and approval of the Building Plan shall be limited to the proximity of the structure to  the 

detention basin and the grading adjacent to the foundation of the structure. 

18. 1117 JEFFERSON STREET. 

 The Developer shall relocate and reconstruct the portion of the driveway located within the 

existing right-of-way for the property located at 1117 Jefferson Street, as shown on the approved 

engineering plans, attached hereto as exhibit B.  The driveway shall be reconstructed with similar 

materials as currently in place at the location.  The Developer shall provide the property owners at 

1117 Jefferson Street with a minimum of ten (10) days notice of the reconstruction activities.  All 

driveway reconstruction activities shall be completed within five (5) business days, excluding the 

necessary concrete curing period.  All necessary parkway restoration shall be competed within two 

weeks, weather permitting.  Developer shall perform all work in accordance with industry 

standards and shall not be responsible for any damages that may occur as a result of the Owner’s 

disregard of those standards.   

19. WATERMAIN INSTALLATION: 

 The Developer shall install the watermain adjacent to the detention basin using trenchless 

technology in a manner acceptable to the Village Engineer. 

20. FRONT BUILDING LINE: 

 The Developer shall record a restrictive covenant requiring a minimum front yard setback 

at thirty-two (32) feet for the properties fronting Carpenter Street and Brookbank Street.  All other 
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setbacks shall comply with the Village Municipal Code. 

 21. OCCUPANCY PERMITS. 

 It is agreed that no final occupancy permits shall be issued for any building in said 

subdivision until all Project Improvements required for such building by this Agreement, except 

for final surface course of roads, sidewalks, and parkway trees have been completed.  Parkway 

trees for a subdivided lot shall be installed at the expense of Developer by the Village Forester.  

Temporary occupancy permits may be issued prior to the completion of any of the Project 

Improvements when deemed appropriate by the Village in accordance with applicable Village 

Codes.  However, a certificate of occupancy must be obtained within six (6) months from the date 

of receipt of the temporary occupancy permit.  Occupancy permits may be issued for model home 

facilities used for construction and sale purposes only and not for regular residential habitation 

prior to the completion of the improvements.   

 22. MAINTENANCE OF PROJECT IMPROVEMENTS. 

 The Developer shall be responsible for the maintenance of the Project Improvements until 

such time as they are accepted by the corporate authorities of the Village.  This maintenance shall 

include routine maintenance as well as emergency maintenance such as sewer blockages and 

water main breaks.  If the Developer fails to maintain the Public Improvements, the Village shall 

have the right, but not the duty, to undertake such maintenance. Developer hereby agrees to 

reimburse the Village its costs for the performance of this maintenance or repair upon receipt of an 

invoice from the Village setting forth said cost to the Village.   

 23. DAMAGE TO PROJECT IMPROVEMENTS. 

 Developer shall be responsible for any and all damage to the Project Improvements, which 

may occur during the construction of the Project irrespective of whether the Project Improvements 

damaged have or have not been finally accepted hereunder.  Developer shall replace and repair 

damage to the Project Improvements installed within, under or upon the Property resulting from 
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construction activities by Developer, its successors or assigns and its employees, agents, 

contractors or subcontractors during the term of this Agreement, but shall not be deemed hereby to 

have released any other party from liability or obligation in this regard.  Developer shall have no 

obligation with respect to damage resulting from ordinary use, wear and tear occurring after final 

acceptance.   

 24. RELEASE OF SECURITY INSTRUMENT. 
 

 At the expiration of the Guaranty Period, the amount retained in the Security Instrument, 

less any and all necessary expenses which have been incurred by the Village in connection with the 

maintenance of the Project Improvement, other than the ordinary and usual care and maintenance 

thereof for any improvement of such type and age, shall be released by the Village and the Security 

Instrument shall be terminated. 

 25. VILLAGE REMEDIES. 

 (a) From and after the date on which the Village’s Engineer notifies the Developer, in 

writing, that the Developer is in default of any of its obligations under this Agreement, the 

Developer shall pay to the Village, upon demand, all of the Village’s fees, costs and expenses 

incurred in enforcing the provisions of this Agreement against Developer, including, without 

limitation, engineers’ and attorneys’ fees, costs and expenses, and if any litigation is instituted as 

part of such enforcement, any court costs and filing fees in addition to the attorneys’ fees incurred 

therein. 

 (b) The Village shall have the right to pursue any and all remedies at law or in equity 

against the Developer and/or Owner, including, but not limited to drawing on the Security 

Instrument, pursuing all remedies at law to recover all costs owed by the Developer, or an action 

for specific performance of Developer’s obligations under this Agreement. 

 (c) The rights and remedies of the Village as provided herein, in the Village Codes 

and/or in any agreements between the Village and Developer regarding the Subdivision, shall be 



 

 
 
 - 12 - 

cumulative and concurrent, and may be pursued singularly, successively, or together, at the sole 

discretion of the Village, and may be exercised as often as occasion thereof shall arise.  Failure of 

the Village, for any period of time or on more than one occasion, to exercise such rights and 

remedies, shall not constitute a waiver of the right to exercise the same at any time thereafter or in 

the event of any subsequent default.  No act or omission of the Village, including specifically any 

failure to exercise any right, remedy or recourse, shall be deemed to be a waiver or release of the 

same; any such waiver or release shall be affected only through a written document executed by 

the Village and then only to the extent specifically recited therein.  A waiver or release with 

reference to any one event shall not be construed as a waiver or release of any subsequent event or 

as a bar to any subsequent exercise of the Village’s rights or remedies hereunder.  Except as 

otherwise specifically required, notice of the exercise of any right or remedy granted to the Village 

is not required to be given. 

 26. BINDING EFFECT. 

 This Agreement shall be binding upon all parties, their successors, assigns, and grantees.  

 27. CONTINUITY OF OBLIGATIONS. 

 (a) This Agreement shall inure to the benefit of and shall be binding upon Developer's 

and Owner's successors in title, and shall be binding upon the Village and the successor Corporate 

Authorities of the Village and any successor municipality.   

 (b) Owner and Developer acknowledge and agree that the obligations assumed by 

each of them under this Agreement shall be binding upon them respectively and any and all of 

their respective heirs, successors, and assigns and the successor record owners and/or successor 

Developers of all or any portion of the Property.  For purposes of this section, Developer’s 

obligations shall not be assumed by a purchaser of a single family home, townhome or 

condominium who is a third party purchaser from owner and/or developer.  To assure that such 

heirs, successors, and assigns have notice of this Agreement and the obligations created by it, 
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Owner and Developer agree: 

  (i) that this Agreement shall be recorded with the DuPage County Recorder of 
Deeds;  

 
  (ii) to require, prior to the transfer of title to all or any portion of the Property, 

the transferee of said portion of the Property to be bound by the provisions 
of this Agreement pursuant to the execution of an Assignment and 
Assumption Agreement (the "Assignment and Assumption Agreement"), 
said Assignment and Assumption Agreement to be in a form substantially 
in conformance with Exhibit F attached hereto and made a part hereof.  The 
Village agrees that upon a successor becoming bound to the personal 
obligations created herein by execution of the Assignment and Assumption 
Agreement, the personal liability of Owner and/or Developer or other 
predecessor obligor under this Agreement shall be released to the extent of 
the successor's interest in the Property.  Owner agrees to notify the Village 
in writing at least thirty (30) days prior to any date upon which Owner 
transfers a legal or beneficial interest in any portion of the Property to a 
transferee.   Owner or any other predecessor obligor shall, not less than 
seven (7) business days prior to the effective date of the Assignment and 
Assumption Agreement becoming enforceable against the Village, provide 
the Village with a fully executed copy of the hereinabove required 
Assignment and Assumption Agreement by the transferee to be bound by 
the provisions of this Agreement.  Security previously posted for 
subdivision improvements by the Owner and/or Developer or other 
predecessor obligor, shall not be released by the Village until a suitable 
substitute is provided by the successor and is accepted in writing by the 
Village.  In the event any transferee or Owner or Developer requires proof 
that a particular provision of this Agreement has been satisfied, the Village 
agrees to issue a written statement as to which provisions of this 
Agreement, if any, have been satisfied.   

 
 (c) All the terms and conditions of this Agreement shall constitute covenants running 

with the land. 

 28. AMENDMENTS. 

 All amendments to this Agreement shall be in writing and approved by the Mayor and 

Village Council.  Village ordinance provisions in effect at the time of the request for amendment 

shall apply, unless otherwise expressly specified. 

 29. COUNTERPARTS. 

 This Agreement may be executed in any number of counterparts, each of which shall be 

deemed an original, and all of which, when taken together, shall constitute one Agreement. 
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 30. GOVERNING LAW. 

 This Agreement shall be interpreted and construed in accordance with laws of the State of 

Illinois.   

 31. NOTICES. 

 All Notices hereunder shall be in writing and must be served either personally or by 

registered or certified mail to: 

(a)  The Village at:    Village Manager 
     Village of Downers Grove 
     801 Burlington Avenue 
     Downers Grove, Illinois 60515-4776;  
 
(b) Developer at:   Joel Anderson Homes, Ltd 
     c/o James Russ, Esq.           
     Wiedel, Hudzik, Russ & Phillip 
     4915 Main Street 
     Downers Grove, IL 60515 
 
(c) Owner at:    Joel Anderson  
     c/o James Russ, Esq.           
     Wiedel, Hudzik, Russ & Phillip 
     4915 Main Street 
     Downers Grove, IL 60515 
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IN WITNESS WHEREOF, the Village has caused this Agreement to be executed by its Mayor and 

attested by its Clerk as of the date first above written. 

      
 
 
 
      VILLAGE OF DOWNERS GROVE, an Illinois 

municipal corporation 
 
 
      By:        
       Its:  Mayor 
 
ATTEST:  
 
      
Its:  Village Clerk 
 
     
 
 
      OWNER 
 
      By:       
       Its:        
 
ATTEST: 
 
      
 
      DEVELOPER 
 
      By:        
      Its:        
 
ATTEST:  
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STATE OF ILLINOIS  ) 
    ) ss 
COUNTY OF DUPAGE  ) 
 
 
 
 I, the undersigned, a Notary Public in and for the said County, in the State aforesaid, DO 
HEREBY CERTIFY that                                         ,                            of ________________________ 
(“Developer”), of said corporation, personally known to me to be the same person whose name is 
subscribed to the foregoing instrument as such _________________ appeared before me this day in 
person and acknowledged that (s)he signed and delivered the said instrument, as his/her own free 
and voluntary act and as the free and voluntary act of said corporation, for the uses and purposes 
therein set forth;  and the said                          , as custodian of the corporate seal of said corporation, 
did affix the corporate seal of said corporation to said instrument, as his/her own free and 
voluntary act and as the free and voluntary act of said corporation, for the uses and purposes 
therein set forth. 
 
 GIVEN under my hand and Notarial Seal this       day of                         , 200__. 
 
 
 
 
              
         Notary Public    
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STATE OF ILLINOIS  ) 
    ) ss 
COUNTY OF  DUPAGE ) 
 
 
 I, the undersigned, a Notary Public in and for the said County, in the State aforesaid, DO 
HEREBY CERTIFY that _________________, ____________________ of the (“Owner”), of said 
corporation, personally known to me to be the same person whose name is subscribed to the 
foregoing instrument as such __________________ and appeared before me this day in person and 
acknowledged that (s)he signed and delivered the said instrument, as his/her own free and 
voluntary act and as the free and voluntary act of said corporation, for the uses and purposes 
therein set forth;  and the said                          , as custodian of the corporate seal of said corporation, 
did affix the corporate seal of said corporation to said instrument, as his/her own free and 
voluntary act and as the free and voluntary act of said corporation, for the uses and purposes 
therein set forth. 
 
 GIVEN under my hand and Notarial Seal this       day of                         , 20__. 
 
 
 
 
              
         Notary Public    
 



 
 

 

 

 EXHIBIT F 
 
 ASSIGNMENT AND ASSUMPTION AGREEMENT 
 
 THIS ASSIGNMENT AND ASSUMPTION AGREEMENT is dated as of                              

         , 20  , and is entered into between                                                                    a                                        

         ("Assignor") and                                                                  , a                                                

("Assignee"). 

 WHEREAS, the Village of Downers Grove and __________________________(“Owner”) 

and _________________________ (“Developer”) entered into the _______________ Subdivision 

Improvement Agreement, dated                     , 20  , (as it may be amended, modified or 

supplemented from time to time, the "Agreement"), regarding the real property or a portion of the 

real property described on the attached Exhibit A, which Agreement was recorded by the DuPage 

County Recorder of Deeds on           , 20  , as Document No.                       ; and 

 WHEREAS, Assignor became a party to the Agreement pursuant to an Assignment and 

Assumption Agreement dated as of               , 20  , which Assignment and Assumption Agreement 

was recorded by the DuPage County Recorder of Deeds on                 , 20  , as Document No.             

         ; and 

 WHEREAS, Assignor desires to assign all or a portion of its right, title and interest in and 

to the Agreement to Assignee and Assignee desires to accept said assignment and assume all or a 

portion of Assignor's liabilities and obligations related to or arising under the Agreement. 

  NOW, THEREFORE, in consideration of $10.00 and other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, (a) Assignor does 

hereby assign, transfer, and convey unto Assignee all or the portion as set forth in Exhibit A hereto, 

of Assignor's right, title and interest in and to the Agreement and any benefits hereafter derived 



 
 

 

 

thereunder and (b) Assignee does unconditionally hereby assume and promise to pay and perform 

in full, from and after 12:01 a.m. on the date first written above, all, or the portion as set forth in 

Exhibit A hereto, of the obligations and liabilities of Assignor related to or arising under the 

Agreement.  

 This Agreement shall be governed by the laws of the State of Illinois.  

 IN WITNESS WHEREOF, this Assignment and Assumption Agreement is executed as of 

the date first written above. 

 
ASSIGNOR: 
 
 
      
 
By:      
Its:      
 
ASSIGNEE: 
 
 
      
 
By:      
Its:      



 
 

 

 

 
 CONSENT AND RELEASE 
 
 The undersigned, being the remaining parties to the Agreement referred to above, do 
hereby consent to the above Assignment and Assumption Agreement and forever releases the 
above Assignor (together with its successors, assigns, heirs and personal representative, as the case 
may be, other than Assignee) from the liabilities and obligations related to or arising under the 
Agreement as set forth in Exhibit A. 
 
 Executed this         date of                   , 20__. 
 
 
 
      
 
By:      
Its:      
 
 
 
      
 
By:      
Its:      
 
 
 
 



Nelson Meadows Subdivision Parkway Tree Follow-Up 
 
The Village Council inquired about the tree preservation technique to be used in 
protecting the trees on private. Specifically, they questioned whether the 
preservation methods would be the same as the methods used for protecting 
public trees. The tree preservation methods for the protection of the private trees 
are identical to those used for protecting public trees. The following paragraphs 
explain the general tree preservation techniques and the specific preservation 
methods that will be used to protect the private trees south of the site and the 
public trees within the Brookbank ROW. 
 
General Tree Preservation Techniques 
The critical root zone for trees as listed in ANSI A300 (which is one of the 
standards in the forestry profession) is defined: “the critical root zone is the 
minimum volume of roots necessary for maintenance of tree health and stability”.  
In order for people to picture what this may be, a lot of other literature says to 
estimate the critical root zone size as a one-foot radius for every inch in stem 
diameter.  This is a good starting point but not an absolute nor proven with 
scientific research.  The ANSI Z60 for nursery stock states that rootballs for 
transplanted trees be 1 foot diameter for every inch of stem. These rootballs then 
only encompass half of the stated critical root zone, that is, a 2”diameter tree has 
a 24” inch diameter rootball and not a 48” rootball.  However, from experience in 
Downers Grove and the Suburban Tree Consortium, tree survival has been 
excellent when 2” diameter trees have been transplanted with 24” rootballs. 
 
Dr. Gary Watson of the Morton Arboretum has done many studies on roots and 
tree tolerance to root loss during transplanting and trenching.  Several of his 
studies showed that transplanted trees lose up to 90% of their roots during the 
transplanting process, and yet roots are able to regenerate and trees survive.  
Another study which involved trenching trees right near their stems found that 
vigorous trees may be able to tolerate and recover from trenching a considerable 
part of the root zone. These studies point out there is some flexibility in the 
amount of roots a tree needs to survive.   
 
Tree survival as a whole has been excellent in Downers Grove parkways.  Many 
trees have their critical root zones (if measured as 1 foot radius for each inch in 
stem diameter) under driveways, sidewalks, and streets.  In areas where these 
drives and sidewalks have been repaired or newly installed, tree mortality has not 
increased.  Isolated problems have occurred when any construction activity has 
been right next to the stem causing a lack in stability or decay of the tree right at 
that point.  If there was no flexibility in the size of the critical roots zone and 
tolerance of trees to some root loss, then there would be higher mortalities or no 
trees in the parkways.   
 
For a construction project, the proper approach then is to survey the trees there, 
determine their health condition and start with a measurement of the  critical root 



zone, say 1 foot radius for every inch in stem diameter.  A circle can be drawn 
around each tree and then the shape is changed in order to accommodate the 
environmental conditions and yet keep enough roots undisturbed to maintain tree 
health and stability.  This may mean reshaping the circle into a rectangle, as in 
the parkways, or making an oval.  Of course, the more the tree is in the middle of 
whatever shape, the better but nothing is ever perfect.  If trees are either 
unhealthy or have structural problems, or too much root disturbance will occur 
especially close to the stem , or many roots cut on weaker trees, then removal 
may be a better option. 
 
Tree Preservation for the Nelson Meadow Subdivision 
Walnuts South of Site 
For the row of walnuts on private property along the southeast part of Nelson 
Meadows development, soil disturbance will be 5 or more feet to the north of the 
stems.  This means a vast majority of the roots right adjacent to the stem as well 
as on the south side of each tree will be undisturbed and sufficient to support the 
trees and maintain health.  To avoid trespass, a chain link fence should be 
installed. The attached sketch indicates the location of the chain link fence. 
 
Trees in Brookbank ROW 
For the trees on Brookbank, a vast majority are black locust.  In previous 
investigations as well as a review in the field again today, many have dead 
branches and decay areas.  Some of the ones in better condition are right in the 
path of the roadway so their removal cannot be avoided.  For any that will end up 
west of the proposed curb, because of their proximity to the proposed curb and 
that some are not in the best condition to start with, I am not going to guarantee 
their survival.  I would like to meet with the builder before any removals occur 
along Brookbank, and install a chain link fence there as well to delineate the 
exact street limits.  While the plans themselves show trees spread out more, I am 
anticipating some may be right at the road edge where up to half their roots may 
be cut off.  Should this occur, removals will be needed for public safety. I have 
mentioned this uncertainty in previous memos 
 
The only evergreens I saw in the area are on private property.  Chain link fence 
installed around the perimeter of the site should prevent trespass. 






































































































































































































































































































































































































































