VILLAGE OF DOWNERS GROVE

COUNCIL ACTION SUMMARY

INITIATED: Dir. of Economic Development DATE: February 18, 2003
(Name)
RECOMMENDATION FROM: N/A FILE REF:
(Board or Department)
NATURE OF ACTION: STEPSNEEDED TO IMPLEMENT ACTION:
Ordinance Motion to Adopt “A RESOLUTION APPROVING A
SALESTAX REBATE AGREEMENT BETWEEN THE
X Resolution VILLAGE OF DOWNERS GROVE AND GARTNER
HOLDINGS, INC. AND GARTNER SAAB EAST,
Motion INC.”, as presented.
Other

SUMMARY OF ITEM::

Approva of this resolution will authorize a sdes tax rebate agreement with Gartner Holdings, Inc. and
Gartner Saab Eadt, Inc. The agreement providesfor a salestax rebate over seven years of new salestax
revenue received by the Village due to the congtruction of the Gartner Saab.

RECORD OF ACTION TAKEN:
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RESOLUTION NO.

A RESOLUTION AUTHORIZING EXECUTION OF A SALESTAX REBATE AGREEMENT
BETWEEN THE VILLAGE OF DOWNERS GROVE AND GARTNER HOLDINGS, INC.
AND GARTNER SAAB EAST, INC.

BE IT RESOLVED by the Village Council of the Village of Downers Grove, DuPage County, Illinois,
asfollows:

1 That the form and substance of a certain Sales Tax Rebate Agreement (the “ Agreement”),
between the Village of Downers Grove (the “Village’) and Gartner Holdings, Inc. (“Gartner”) and Gartner
Saab Eadt, Inc. (“Gartner East”), for the generd rebate of sales tax generated from the operation of the
Gartner Saab auto dealership, as set forth in the form of the Agreement submitted to this meeting with the
recommendation of the Village Manager, is hereby approved.

2. That the Mayor and Village Clerk are hereby respectively authorized and directed for and
on behalf of the Village to execute, attest, seal and deliver the Agreement, substantially in the form approved
in the foregoing paragraph of this Resolution, together with such changes as the Manager shall deem
necessary.

3 That the proper officias, agents and employees of the Village are hereby authorized and
directedto take such further action asthey may deem necessary or appropriate to perform all obligations and
commitments of the Village in accordance with the provisions of the Agreement.

4. That dl resolutions or parts of resolutionsin conflict with the provisions of thisResolution are
hereby repealed.

5. That this Resolution shal bein full force and effect from and after its passage as provided

by law.

Mayor
Passed:
Attest:

Village Clerk
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SALESTAX REBATE AGREEMENT BETWEEN
THE VILLAGE OF DOWNERS GROVE AND
GARTNER HOLDINGS, INC. AND GARTNER SAAB EAST . INC.

This Agreement made and entered intothis_ day of February, 2003, by and between the
Village of Downers, lllinois, an Illinois Municipa Corporation Stuated in the County of DuPage, Illinois
(the “Village’) and Gartner Holdings, Inc., an lllinois Corporation, (* Gartner”) and Gartner Saab Ead,
Inc., an lllinois Corporation (“ Gartner East”);

WITNESSETH:

WHEREAS, the Villageisan lllinois municipa corporation possessng home rule powers

under Section 6 of Article VI of the lllinois Condtitution, and:;

WHEREAS, Gartner is endeavoring to acquire property in the vicinity of 205-217 Ogden

Avenue, Downers Grove, Illinois (P.1.N. 09-04-305-004, -005, and -006) and to make onsite
improvements, construct and eperateand |ease to Gartner East an automobile dedlership (the
“Dedership”) upon the property (the “Dedership Property”); and,

WHEREAS, the Village, recognizing the economic and other benefits derived therefrom by the
Village and its resdents, seeks to encourage Gartner to locate, and devetopts Gartner East to operate
the Dedership in the Village; and

WHEREAS, the Village and Gartner agree that to permit Gartner to purchase the Dedership
Property and to construct the improvements necessary for the purpose of leasing the Dedlership to
Gartner East for operation of the Dedership on the Dedlership Property, it will be necessary to firgt

purchase and then develop the land a a substantial cost, and that it is necessary that the Village provide



the aforesaid encouragement and incentive in the form of certain sales tax rebate assstance as
hereinafter described in order for the project to be completed.

NOW, THEREFORE, for and in consderation of the mutua covenants herein contained and
other good and vauable consideration, the receipt and sufficiency of which is hereby acknowledged,
the parties hereby covenant and agree asfollows:

1. General Terms:

a) Gartner, after receipt of the promises and inducements contained herein, plansto
construct and lease a Saab automobile sales dealership to Gartner East for operation & or on the
Dedership Property. It isunderstood and agreed that there will be a specific Site plan to be submitted
to and approved by the Village in rdation to the Dedership and the Dedership Property a sometimein
the future. In addition, the architecture, building, zoning, Sgn requirements and landscape plans for the
Dedership Property must be submitted to and gpproved by the Village. The Dedership to be
constructed on the Dedlership Property shdl be constructed substantidly in accordance with the plans
and specifications gpproved by the Village.

b) The parties hereto acknowledge, and Gartner represents and warrants, that it requires
economic assstance from the Village in order to commence and complete the Dedership, and that, but
for said economic assstance, the Dedership as contemplated would not be economicaly viable, nor
would the funds necessary for its commencement and completion be available.

) For purposes of this Agreement, the use of theterms“salestax” and “ sdes tax
revenue’ shall be construed to refer to that net portion of taxes imposed by the State of 1llinois for
digtribution to the Village pursuant to the Retailers Occupation Tax Act and the Service Occupation
Tax Act (as sad acts may be amended from time to time) and which are collected by the State and

digtributed to the Village, and dl revenue derived from such taxes. It isexpressy understood that if a
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governmenta or legidative body enacts any law or Satute which results or which may result in any
materid changes or amendments to the foregoing saes tax provisons, which changes or anendments
prohibit the Village from complying with this Agreement or which adversdly affect the Village s aaility to
comply herewith, then the Village, a its sole discretion, may reevaluate and/or discontinue the incentive
to be provided herein.

d) This Agreement, and the incentives and inducements set forth herein, shdl apply only to
the planned Dedership to be located on the Dedership Property. It isexpresdy understood that this
Agreement shdl not gpply to any automobile sales that may occur on the Dedlership Property prior to
the congtruction and operation of the improvements as specified in the site plan and Dedership that are
to be developed on the Dealership Property.

e) Gartner agreesthat in the event there is achange in the ownership (legd or beneficid)
of the Dedlership or Dedlership Property, or any portion thereof, or any change in the Lessee (i.e.
Gartner East) the Village shdl no longer be required to pay dl or any portion of the incentive payments
provided for in this Agreement, except as provided for in Section 10.

f) Gartner agreesthat it shdl purchase, obtain and/or otherwise acquire an ownership
interest of the Dedership Property prior to, or within a reasonable time following, the execution of this
Agreement. In the event that Gartner fails to purchase, obtain and/or otherwise acquire an ownership
interest of the Dedlership Property within thtrty-(36)-ninety (90) days following the execution of this
Agreement, this Agreement, and any and al obligations imposed thereunder, shal become null, void
and of no legd effect.

2. Incentive: Inthe event that dl terms and conditions set forth in this Agreement are
satisfactorily met by Gartner, including the congtruction, development and operation of the Dedership

on the Dedlership property, the Village hereby agreesto pay Gartner by quarterly installments over a
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maximum period of seven (7) years as follows, subject however to the following conditions and

resrictions,

a

3.

It is understood that each amount will be due and payable solely from the proceeds of
sdestax revenue received by the Village from the Dedlership Property.

It is acknowledged and understood by and between the parties hereto that the Village
receives saes tax revenue monthly, and that the taxes generated by sdesin any one
month are distributed to the Village approximately three months later (e.g. taxes
generated by sdesin July are generdly not received by the Village until October).

Theinitid payment year (hereinafter referred to asthe “Initid Payment Year”) shall be
that twelve (12) month period commencing on the first day of the full month that follows
the month in which the Dedership is operating and opened to the public for busness
(each subsequent twelve month period is hereinafter referred to as “ Subsequent
Incentive Year™”).

The incentive base for the Initid Payment Y ear and for each Subsequent Incentive Y ear
shdl be THIRTY-FIVE THOUSAND DOL L ARS ($35,000.00) (hereinafter
referred to as the “Incentive Basg’). For the Initia Payment Y ear and each of the
following six Subsequent Incentive Y ears, the Village shdl be entitled to dl the slestax
revenue received from the Dedlership Property up to the Incentive Base. For the Initia
Payment Y ear or the Subsequent Incentive Y ears, respectively, Gartner shdl theresfter
be entitled to fifty percent (50%) of the salestax revenue, if any, received from the
Dedership Property that exceeds the Incentive Base.

The Incentive Payments shall be computed at the close of each caendar quarter
(March 31, June 30, September 30, December 31) by the Village as provided herein.
The Village will make payments to Gartner within thirty (30) days after it receives
notification from the State of the sales tax revenue generated by the Dedership

Property.

Disclosure: Gartner East; HeAthe*tessee™-and/or Gartner shal execute and

provide the Village with a power of attorney Ietter (or other necessary document), in form and content

reasonably acceptable to the Village,-ane-Gartner, and Gartner East which letter shal be addressed to

the lllinois Department of Revenue and shdl authorize the lllinois Department of Revenue to release any

and dl gross revenue and sdles tax information on a monthly basis with respect to the operation of the

Dedership on the Dedership Property to the Village while this Agreement isin effect. In addition to
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sad letter, Gartner and/or Gartner East shdl prepare and submit such other or additiond forms as may
be required from time to time by the Illinois Department of Revenue in order to release such information
tothe Village. Findly, in the event that the sales tax revenue information is not released by the State
due to the failure of Gartner or Gartner East to execute the necessary authorization and/or release, the
Village shdl not be required to make any of the incentive payments provided for in this Agreement.

4, Construction of Dealership: Gartner shal commence congtruction of the Dealership
on the Dedlership Property on or before August 30, 2003, and shall not cause or permit the existence
of any vidlation of Village ordinances, including but not limited to the Village' s building code, zoning
ordinances, fire code and any and dl rules and regulations thereunder. Gartner shdl have completed
congruction of the Dedership and Gartner East shdl have begun operations and sdes from the
Dedership on or before June 30, 2004. As part of the congtruction activities Gartner agrees that it will
close aminimum of three curb cuts on Ogden Avenue on the Dedership Property, ether by
landscaping appropriate blocking materids, or ingalling actua curbs, as presented in the Economic
Development Commission’s Ogden Avenue Commercid Corridor Plan adopted by the Village Council
in March of 1999. If the conditions of this Section are not met, this Agreement shall be declared nulll,
void and of no legd effect.

5. Commitment to Continue Dealer ship: The parties agree that the Incentive Payments are
based in part upon: 1) acommitment by Gartner and Gartner East to continue operation of the
Dedership, or an equivadent dedership, on the Dedership Property for aperiod of not less than twelve
(12) yearsfrom the effective date of this Agreement or five (5) years after the date upon which Gartner
receives the incentive payment for the last Subsequent Incentive Y ear hereunder, and; 2) a scheduled
reimbursement of such incentive payments, if the terms of this commitment are not fulfilled. To that end,

Gartner and/or Gartner East agrees to continue the operation of anew car Dedership(s) on the
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Dedership Property and shdl continue to offer automotive sales with the point of sale being in Downers
Grove for twelve (12) years from the effective date of this Agreement or five (5) years after the date
upon which Gartner receives the incentive payment for the last Subsequent Incentive Y ear hereunder.

If, at any time during this time period, the Dedlership, or a successor, fails to offer automotive saes of
new automobiles as proposed by the Dedership, then the Village shdl be released and discharged from
any further obligation to make payments under this Agreement, and Gartner or its successors shall
reimburse the Village in accordance with Section 6 of this Agreement. The failure to meet this
commitment is not a breach, but rather a foreseeable event for which the offsetting terms have been
agreed to in Section 6 of this Agreemen.

6. Reimbursement: Inthe event Gartner, Gartner East, or any gpproved successor, fails
to continue the Dedership on the Dedership Property as provided in Section 5 of this Agreement,
Gartner, Gartner East or such gpproved successor, shdl reimburse to the Village within sixty (60) days
of receipt of awritten demand from the Village specifying the amount of the reimbursement dl or a
portion of the Incentive Payments paid hereunder according to the following schedule:

If said event occurs during:

* Year one through three - One hundred percent (100%) of the Incentive Payment received

* Year four through year six - seventy-five percent (75%) of the Incentive Payment
received

* Year seven through year nine - fifty percent (50%) of the Incentive Payment received

* Year ten through twelve- twenty-five percent (25%) of the Incentive Payment received

After the expiration of a 60 day written demand by the Village to Gartner, Gartner East or its
successors, specifying the amount due, the Village may, inits sole discretion, pursue any and dl
avallable lega remediesto recover said monies, including, without limitation:

* Drawing upon the Letter of Credit provided for abevebel ow; and/or
* Proceed with an action in law or in equity to recover the amounts owed.
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7. Letter of Credit: On or before March 31% of each year of this Agreement beginning
inyear 2004, and prior to the payment of any Incentive Payments for any quarter for that year, Roland
Gartner, Presdent of Gartner Holdings, Inc., or the principas of any successors shdl provide the
Village with an treonekttondirrevocable letter of credit in an amount equa to 100% of the amount of
the Incentive Payments paid to date multiplied by the refund percentage due to the Village for that
specific year in accordance with Section 6 of this Agreement.  The principas of any successors of
Gartner shdl provide the above described letter of credit within thirty (30) days from when the
succession occurs. The Letters of Credit shal be in aform acceptable to the Village Attorney and, at a
minimum, shal (1) provide thet it shal not be canceled without the prior written consent of the Village;
and (2) not require the consent of Gartner or its successors prior to the collection by the Village of any
amounts covered by said letter of credit or other instrument. Gartner or its successors shall be solely
responsible for any costs associated with obtaining the letter of credit. The letter of credit shal serve as
security for the benefit of the Village in the event that any of the Incentive Payments must be refunded
by Gartner or its successors to the Village, as heresfter provided.

8. Indemnification: In the event that any third party or partiesingtitutes any legd
proceedings againgt the Village and/or Gartner or Gartner East, which relate to the terms of this
Agreement, then, in that event, Gartner and Gartner East hdl indemnify and hold harmlessthe Village
from any and al such proceedings. Further, Gartner and Gartner East, upon recaiving notice from the
Village of such legd proceedings, shdl assume, fully and vigoroudy, the entire defense of such lawsuit
or proceedings and any and al costs and expenses of whatever nature relating thereto; provided,
however, that Gartner or Gartner East may not at any time settle or compromise such proceedings
without the Village's consent and even then only so long as such settlement or compromise does not

involve an admisson of wrongdoing on the part of the Village, nor any ligbility on the part of the Village,
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monetary or otherwise.

If the Village, in its sole discretion, determines that thereis, or may probably be, a conflict of
interest between the Village and Gartner or Gartner East on an issue of materia importance to the
Village, or which may reasonably have a potentidly substantia adverse effect on the Village, then the
Village shdl have the option of being represented by its own legd counsdl. In the event that the Village
exercises such option, then Gartner and Gartner East shdl remburse the Village from time to time on
written demand from the Village and notice of the amount due for any and al reasonable out-of-pocket
costs and expenses, including but not limited to court costs, reasonable attorney’ s fees, witnesses' fees
and/or other litigation expenses incurred by the Village in connection therewith.

In the event that the Village ingtitutes legal proceedings againgt Gartner or Gartner East for a
breach of this Agreement, or any term or condition hereof, and secures a judgment in its favor, the
court having jurisdiction thereof shdl determine and include in any judgment againgt Gartner or Gartner
East dl costs and expenses of such lega proceedings incurred by the Village, including but not limited
to court costs, reasonable attorney’ s fees and withesses' fees, incurred in connection therewith. Either
party may, inits sole discretion, apped any judgment rendered in relation thereto.

9. Limitation of Actions: No recourse under or upon any obligation, covenant or
agreement of this Agreement or for any claim based thereon or otherwise in respect thereof shal be had
agang the Village, its officers, agents and employees, in any amount or in excess of any specific sum
agreed by the Village to be paid to Gartner or Gartner East hereunder, subject to the terms and
conditions herein, and no lidbility, right or dlam a law or in equity shdl atach to, or shdl beincurred by
the Village, its officers, agents and employees in excess of such amounts, and dl and any such rights or
clams of Gartner or the BedersitpGartner East againg the Village, its officers, directors, agents and

employees are hereby expresdy waived and released as a condition of and as consideration for the
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execution of this Agreement by the Village.

10. Assignments:. Gartner and/or Gartner East shdl not assign this Agreement to any
person or entity without the prior written consent of the Village, said consent not to be unreasonably
withheld. No such assgnment shdl be effective, even if consented to by the Village, unless and until the
Assignee acknowledges in writing to the Village that the obligations of the Village to Gartner and
Gartner East or any Assignee hereunder are contingent upon certain obligations on the part of Gartner
which such Assgnee iswilling to assume, including the issuance of aletter of credit in accordance with
Section 7. Notwithgtanding any such assgnments and/or assumption of responghility, Gartner and
Gartner East shdl remain lidble for dl of its agreements, covenants and obligations and the performance
thereof pursuant to this Agreement.

11. Breach: Inthe event of breach of any of the terms and conditions of the Agreement,
the non-breaching party shal have the right to terminate this Agreement, which will not rdieve the
breaching party from performance. In addition, the non-breaching party shdl have the right, by any
action or proceeding at law or in equity, to secure the specific performance of the covenants and
agreements herein contained, and may be awarded damages or failure of performance, or both, except
that the exclusve remedy for the falure to meet the Section 5 commitment is the payment of the
scheduled reimbursements as set forth in Section 6. The foregoing rights and remedies shdl be
cumulative and exclusve. Nothing herein shdl modify, limit or abrogate any right of the Villageto a
refund as provided under Section 6 of this Agreement.

12. Amendments. This Agreement setsforth dl the promises, inducements, agreements,
conditions and understandings by and between the parties reative to the subject matter hereof, and
there are no promises, agreements, conditions or understandings, either ora or written, express or

implied, between them, other than those expresdy set forth herein. No subsequent dteration,
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amendment, change or addition to this Agreement shdl be binding upon the parties hereto unless
authorized in accordance with the law and reduced in writing and signed by them.

13. Time Timeisof the essence under this Agreement and dl time limits set forth herein
are mandatory and cannot be waived except by alawfully authorized and executed written waiver by
the party excusing such timely performance.

14. Notices: Any notices required in this Agreement shal be effective when in writing and
three{3)-days-afterupon mailing by certified mail return receipt requested, or by ddlivering the samein
person or to an officer of such party or by prepaid telegram or private overnight courier, when
appropriate, addressed to the party to be notified.

All notices to Downers Grove shal be sent to:

Village Manager

Village of Downers Grove

801 Burlington Avenue
Downers Grove, Illlinois 60515

All notices to Gartner shdl be sent to:

Mr. Roland H. Gartner

c/o Gartner Holdings, Inc.

4333 Ogden Avenue

Aurora, Illinois 60504
All notices to Gartner East shdl be sent to:

Mr. Roland H. Gartner

c/o Gartner Saab Eadt, Inc.

205-217 Ogden Avenue

Downers Grove, Illinois 60515

15.  Juriddiction: This Agreement shdl be governed by the laws of the State of 1llinois,

and the sole and exclusive venue for any disputes arising out of this Agreement shdl be the appropriate

date or federd court located within the State of Illinois.
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16. Waiver: A walver of any part of this Agreement shal be limited to that specific event
and shdl not be awaiver of the entire Agreement.

17.  Authorization to Execute:  Theofficers of Gartner and Gartner East who heshave
executed this Agreement hereby warrants that he/she has been lawfully authorized by Gartner and
Gartner East to execute this Agreement on behaf of Gartner and Gartner East.

WITNESS their hands and seds the day and year first above written.

THE VILLAGE OF DOWNERS GROVE, GARTNER HOLDINGS, INC.
ILLINQIS, an lllinois Municipa Corporation
By
By Roland H. Gartner
Mayor
Attest
Attest Secretary
Village Clerk
Date

Date

GARTNER SAAB EAST, INC.

By

Attest

Secretary

Date

1\wp8B\agr.03\SaabRebateREV

-11-



