COUNCIL WORKSHOP ITEM

ITEM: Station Crossing Development Agreement

DATE: January 2, 2002

PREPARED BY: Danid P. Blondin, Village Attorney

PURPOSE: To transmit a draft agreement with the Gammonley Group to provide for a
redevel opment project at the Station Crossing location.

DISCUSSION:

The Village is the owner of property often referred to as Block 117 or Station Crossing. Thisis generaly
located north of Warren, east of Main, south of Rogers and west of Highland. 1n 2000, the Village
solicited proposals from developers to redevel op this property as a residential/commercia project.
Ultimately, the Village Council directed the Legal staff to attempt to negotiate a devel opment agreement
with the Gammonley Group, Inc. to provide for the development of a single building
residential/commercial development. A copy of the draft agreement as well as the concept plan is
attached to this memorandum.

As proposed, there will be 48 condominium and 13,218 square feet of commercia/retail. Seventy-one
off-street spaces will be provided for the residential users with 24 on-street (off-site) spaces around the
perimeter of the development. The building will cover approximately 58.5% of the site.

The development, as proposed, will require some modifications to the Downers Grove Zoning
requirements as well as a variation from on-site stormwater detention. As proposed, the height of the
building along Rogers Street is likely to exceed the 60-foot maximum permitted within this area by about
1 or 2 feet. The exact deviation is not known at this time, and will not be known until afina decision is
made regarding the structural components of this building. Depending upon whether a steel or concrete
frame is used, different heights will be achieved. In any event, it islikely that the Downers Grove Zoning
Ordinance will need to be amended to accommodate this dightly increased height along Rogers. In
addition, on-site detention is expected to meet approximately 40% of the mandates under the Downers
Grove Zoning Ordinance. Thiswill require a variation which will require the owner to pay afeein lieu
rather than providing 100% on-site detention. Nevertheless, on-site detention for this property will be
greatly improved over the existing conditions which provide for no on-site detention of the largely
impervious parking lot surface.

ATTACHMENTS:

A RESOLUTION AUTHORIZING EXECUTION OF A REDEVELOPMENT AND LAND PURCHASE
AGREEMENT BETWEEN VILLAGE OF DOWNERS GROVE AND R.T.G LAND DEVELOPMENT
CORPORATION

REDEVELOPMENT AND LAND PURCHASE AGREEMENT PERTAING TO THE STATION CROSSING
PROPERTY (BLOCK 117)

RECOMMENDATION:

It is recommended that the Village Council authorize staff to finalize this agreement and present this
meatter for approvd at the Village Council meeting of January 15, 2002. Following that, zoning changes
and variations will be processed to permit construction of the project as set forth in the concept plan.

cc: Rick Ginex, Village Manager

Kenneth J. Rathje, Sr. Dir., Community Development and Planning

Arlene Balicki, Admin. Tech. [l

Joseph Skach, Director of Redevel opment I\mw\agenda02.itm\stationx-ing



RESOLUTION NO.

A RESOLUTION AUTHORIZING EXECUTION OF A REDEVELOPMENT AND LAND
PURCHASE AGREEMENT BETWEEN VILLAGE OF DOWNERS GROVE
AND R.T.G LAND DEVELOPMENT CORPORATION

BE IT RESOLVED by the Village Council of the Village of Downers Grove, DuPage County,
Illinois, as follows:

1. That the form and substance of a certain Redevelopment and Land Purchase Agreement (the
"Agreement"), between the Village of Downers Grove (the "Village") and R.T.G. Land Development
Corporation (the "Developer"), for the construction of a residential/retail development commonly known as
Station Crossing, as set forth in the form of the Agreement submitted to this meeting with the
recommendation of the Village Manager, is hereby approved.

2. That the Village Manager and Village Clerk are hereby respectively anthorized and directed
for and on behalf of the Village to execute, attest, seal and deliver the Agreement, substantially in the form
approved in the foregoing paragraph of this Resolution, together with such changes as the Manager shall
deem necessary.

3. That the proper officials, agents and employees of the Village are hereby authorized and
directed to take such further action as they may deem necessary or appropriate to perform all obligations and
commitments of the Village in accordance with the provisions of the Agreement.

4. That all resolutions or parts of resolutions in conflict with the provisions of this Resolution

are hereby repealed.

5. That this Resolution shall be in full force and effect from and after its passage as provided
by law,
Mayor
Passed:
Attest:
Village Clerk

N\wpBires.02\Station-xing




REDEVELOPMENT AND LAND PURCHASE AGREEMENT PERTAINING TO
THE STATION CROSSING PROPERTY (BLOCK 117)

THIS REDEVELOPMENT AGREEMENT (the “Agreement”) is made this day
of , 20 , by and between the VILLAGE OF DOWNERS GROVE, an

Illinois municipal corporation (the “Village™), and R.T.G. Land Development Corporation, an
Ilinois corporation (“Developer™).
PREAMBLES

WHEREAS, the Village has heretofore determined that it is in the best public interest to
adopt and has adopted a Redevelopment Plan and Project (the “Plan”), pursuant to Tax
Increment Financing Allocation Redevelopment Act, as amended (65 ILCS 5/11-74.4-1, et seq.)
the (the “Act”™), for tax increment financing (“TIF”) for the Downtown Redevelopment Project
Area, (the “Redevelopment Area™); and

WHEREAS, the Village is the record owner of certain real estate commonly referred to
as the “Station Crossing Property” which is legally described in Exhibit “A™ attached hereto and
made a part hereof (the “Property™); and

WHEREAS, The Village proposes to sell and Developer proposes to purchase, subject to
the terms and conditions hereinafter set forth, the Property on which the Developer will construct
a residential/retail development (the “Project™); and

WHEREAS, the Property is presently zoned B-2 and the parties intend that certain
changes will be sought to the Downers Grove Zoning Ordinance and other Ordinances so as to
permit the redevelopment and use of such Property as described in this Agreement; and

WHEREAS, the redevelopment of the Property is in the public interest in that such
redevelopment will create an environment within the Redevelopment Area which will contribute
to the welfare of the Village, preserve or enhance property values in the vicinity of the
Redevelopment Area, strengthen the economic well-being of the Redevelopment Area and the
Village by achieving development which functionally and aesthetically complements the
adjacent properties and uses; and

NOW, THEREFORE, in consideration of the mutual promises and representations
hereinbefore and hereinafter set forth, and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, THE PARTIES HERETO AGREE AS
FOLLOWS:
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ARTICLE 1. - INCORPORATION OF PREAMBLES, DEFINITIONS

1.1.

1.2.

Preamble. The preambles set forth above are material to this Agreement and are hereby

incorporated into and made a part of this Agreement as though fully set out in this

Section 1.

Definitions. In addition to the words and phrases defined above and elsewhere herein,

the words and phrases set forth in this section, as used in this Agreement, shall have the

following meanings unless the context or use indicated another or different meaning and

intent:

1.2.1.  Act. The Tax Increment Allocation Redevelopment Act, 65 ILCS 5/11-74.4-1, et
seq.

1.2.2. Agreement. This Redevelopment and Land Purchase Agreement, and all
referenced Exhibits.

1.2.3. Certificates of Occupancy. A Certificate issued by the Village from time to time

at the request of Developer upon substantial completion of premises permitting the
premises to be occupied and used as a residence in compliance with Legal

Requirements.

1.2.4. Conceptual Project Plan. The plan prepared by Developer and tentatively

approved by the Village, which calls for the construction of a residential/retail
project consisting of 48 single-family units and approximately 13,218 sq. ft. of retail
to be located in a single building. This will also include construction of 71 on-site
and 24 off-site parking spaces. A copy of the Conceptual Project Plan is attached
hereto and made a part hereof as Exhibit “B”

1.2.5. Council. The Downers Grove Village Council.

1.2.6. Developer. R.T.G. Land Development Corporation and any successor or assign.

1.2.7. Development Schedule. The estimated schedule for the Redevelopment of the

Property, including a date of zoning changes, plan submittal, plan approval, Village
due diligence, Developer’s financial commitments, commencement of site
preparation, completion of site preparation, utility relocation, commencement of
construction, substantial completion of construction, attached hereto as Exhibit “C”.

1.2.8. Environmental Laws. The Clean Water Act, 33 U.S.C. sec. 1251, et seq.; the

Resource Conservation and Recovery Act, 42 U.S.C. sec. 69, et seq.; and the

Comprehensive Environmental Response, Compensation and Liability Act, 42
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U.S.C. sec. 9601, et seq.; and all federal, state and local environmental health and
safety statutes, ordinances, codes, rules, regulations, orders and decrees regulating,
relating to or imposing liability standards concerning or in connection with
Hazardous Materials.

1.2.9. Environmental Remediation Work. The completion of all environmental

remediation with respect to all or any portion of the Property to standards required
by applicable law.

1.2.10. Final Project Plan. The plans drawings, reports and other documents receiving

Village Plan Approval for the construction of the Project. This includes but is not
limited to all building plans, subdivision, engineering, landscape, grading, public
improvement, site, elevation, stormwater and other plans subject to approval by the
Village pursuant to applicable law or this Agreement.

1.2.11. Hazardous Materials. Any substance, material, waste, gas or particulate matter

which is regulated by any local governmental authority, the State of Illinots, or the
United States Government, including but not limited to, any material or substance

which is (1) defined as a “hazardous waste™, “hazardous material”, “hazardous

1
?

substance”, “extremely hazardous waste”, or “restricted hazardous wasters” under
any provision of Illinois law; (ii) petroleum; (iii) asbestos; (iv) polychlorinated
biphenyl; (v) radioactive material; (vi) designated as a “hazardous substance”
pursuant to Section 311 of the Clean Water Act (33 U.S.C. sec. 1317); (vi)
designated as a “hazardous waste” pursuant to Section 1004 of the Resource
Conservation and Recovery Act (42 U.S.C. sec. 69030; or (vii1) defined as a
“hazardous substance” pursuant to Section 101 of the Comprehensive
Environmental Response, Compensation, and Liability Act (42 U.S.C. sec. 9601).

1.2.12. Legal Requirements. Laws, rules, regulations, ordinances, orders, decrees and

judgments of any governmental body, agency, department, or court having
jurisdiction of the subject matter involved including, without limiting the foregoing,
applicable ordinances, and rules and regulations of the Village as modified herein
(“Village Codes” or “Codes™).
1.2.13. Lender. Party through whom Developer has, or will, obtain financing for the
purchase of the property that is the subject of this agreement, and for the costs of

construction of the Project.
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1.2.14. Permitted Delays. Occurrences described in Article 5 of this Agreement.

1.2.15. Permitted Title Exceptions. General Real Estate Taxes not yet due and payable;

recorded easements for public utilities; covenants, conditions, restrictions and
easements of record provided all of the foregoing do not interfere with Developer’s
Intended Use of the Premises; applicable zoning codes and ordinances; and all
defects in title approved by Developer.

1.2.16. Preliminary Project Plans. The non-final plans drawings, reports and other

documents for the Project submitted to the Village for review and approval pursuant
to applicable law or this Agreement. This includes but is not limited to all
preliminary building plans, subdivision, engineering, landscape, grading, public
improvement, site, elevation, stormwater and other plans subject to approval by the
Village pursuant to applicable law or this Agreement.

1.2.17. Project. The development as approved by the Village Council in the Final Project
Plans, including but not limited to removal of the existing structures.

1.2.18. Project Code Revisions. Changes required from the provisions of the Downers

Grove Municipal Code to permit construction of the Project. These may include,
but are not limited to, changes in the Downers Grove Zoning Ordinance related to
density, lot area, setback and height.

1.2.19. Project Permits. Such zoning, stormwater, building and other approvals as may

be needed to permit construction of the Project. As shown in the Development
Schedule, Developer shall file its petition for Project Permits, including but not
necessarily limited to the following:
1.2.19.1. Application for Planned Development. In particular, but not as a
limitation, it is understood that the Project is expected to require Project Code
Revisions, which will require development of this Project as Planned
Development.
1.2.19.2. Application for variation for the Downers Grove Stormwater. In
particular, but not as a limitation, it is understood that the Project 1s expected to
provide approximately 40% of the on-site stormwater detention required by the
Downers Grove Stormwater Ordinance. A variation will be needed which will
provide that the balance of the stormwater detention obligation will be met by

payment of a fee as set forth in the Downers Grove Stormwater Ordinance.
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1.2.20. Residential Customer. Any person who has contracted to purchase a residential

unit that has been substantially completed in the Project.

1.2.21. Substantial Commencement. The terms “substantially commenced™ or

“substantial commencement” for the purposes of this Agreement shall mean that
construction permits have been issued and site preparation, including grading and
stormwater facilities, have been completed.

1.2.22. Substantial Completion. The terms “substantially completed” or “substantial

completion” for the purposes of this Section shall mean that the Project, or some
identified element of the Project, has been so completed that they are finished and/or
ready for the beneficial use of the Developer, and/or the purchasers or tenants
thereof. Issuance of a certificate of occupancy for each separate building or any unit
contained therein shall be evidence of substantial completion for such building.
Substantial completion need not include any immaterial items or so-called minor
“punchlist” items, provided all of same do not affect the reasonable use of the
Improvements, and any uncompleted items shall be fully completed within a
reasonable time after the above stated original completion date.

1.2.23. Village Manager. The Downers Grove Village Manager or his designee.

1.2.24. Village Plan Approval. All approval by the Village required permitting

construction of the Project, including but not limited to building plan and zoning

approvals.

ARTICLE 2 - PROJECT DESCRIPTION

2.1 It is the intent of the Parties that the Village will convey the Property to the Developer
and the Developer will cause the Project to be constructed as provided herein in
substantial conformity with the Conceptual Project Plan as approved by the Council in
the Final Project Plans, and the requirements of this Agreement.

2.2 Project Schedule: The Parties acknowledge that certain steps must be taken to finalize
the Project Plans. In particular, certain changes will be needed to the Downers Grove
Zoning Ordinance, and perhaps other Ordinances, and the Final Project Plans must be
prepared by Developer and reviewed and approved by the Village to ensure compliance
with applicable laws and codes. The Project shall be initiated, processed and completed

as set forth in Exhibit C. Provided, notwithstanding anything to the contrary contained
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herein, the Village Manger may, at the request of Developer, delay or extend any date set
forth in Exhibit C for a reasonable period, under the circumstance then prevailing, for
good cause shown by Developer and determined by the Village Manager in his sole and
unfettered discretion.

2.3 Developer hereby covenants to use and develop the Property substantially as provided
herein. This covenant shall run with the land and be binding and enforceable against
Developer until the Project is complete.

2.4 Project Code Revision - The Village shall cause the Project Code Revisions to be
injtiated and processed. Developer, if requested by Village shall act as co-applicant.
Provided, the Village shall bear all costs and expenses in relation to such application.
The Parties shall confer and identify the Project Code Revisions. It is understood that
the Project Code Revisions will require the approval of the Council and some may also
require public hearings. Nothing herein shall be construed to mandate or require any
change, it being understood that such Project Code Revision are within the legislative
discretion of the Council. Except as provided herein, or as set forth in any Project Code
Revision, or as approved as part of any Project Permits, Developer shall comply with all
applicable laws and regulations, including but not limited to compliance with the
Downers Grove Stormwater control regulations as set forth in Chapter 26 of the Downers
Grove; paying applicable impact fees, application and building fees.

2.5 Project Permits - The Developer shall submit to the Village an application and required
documents for a Project Permits. The Developer hereby agrees to participate in any and
all required public hearings related thereto and to otherwise cooperate with the Village in
the processing of the Project Code Revisions and the Project Permits.

2.6 Village Plan Approval — Developer shall prepare and submit all required plans, reports
and other documents that constitute the Final Proj ect Plans necessary to receiving Village
Plan Approval. The Final Project Plans shall be in substantial accordance with the
Conceptual Project Plan, except as modified by mutual agreement of the Parties. It is
expected that various elements of the Final Project Plans will receive Village Plan
Approval at different times depending upon the stage of plan preparation and processing.
The Parties shall work to expedite completion of the Final Project Plan preparation and
Village Plan Approval.

2.6.1 Developer shall deliver to the Village the Preliminary Project Plans that may
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contain such modifications to the Conceptual Project Plan as Developer
reasonably elects, so long as they are generally consistent with the Conceptual
Project Plan and applicable Legal Requirements. The Village shall review and
process the Preliminary Project Plans in accordance with applicable law to
determine their conformance to the Conceptual Project Plan, and Legal
Requirements and shall approve the Preliminary Project Plans if they conform to
the Conceptual Project Plan and Legal Requirements. If the Preliminary Project
Plans are not in general conformance with the Conceptual Project Plan and Legal
Requirements, the Village may disapprove the Preliminary Project Plan.

2.6.2 A disapproval of an element of the Preliminary Project Plan must be based upon
the failure to meet the requirements specified herein for such document, a
material deviation from previously approved documents or a Legal Requirement
applicable thereto, and shall be promptly communicated in writing to Developer.
Developer shall resubmit revisions to the Village as soon as reasonably possible
after notice of disapproval. Matters approved by the Village shall be considered
in all respects to be in accordance with this Agreement.

2.7 In the event that Project Code Revisions are not approved, in whole or in part, by the
Council, or the Project Permits, or any other permit required by Developer to proceed
with and/or complete the Project, is refused issuance for any reason, Developer shall have
the option to either (i) proceed with the Development, subject to any modifications that
become reasonably necessary as a result of the refusal of the Council and/or Village to
approve Project Code Revisions, or to issue any permit, including Project Permits or, (ii)
to terminate this agreement, in which case the Village shall refund to Developer all
money paid by or on behalf of Developer as a result of the Project, and shall reimburse
Developer for all actual costs paid or incurred by Developer in connection with the
Project through the date of termination. Developer shall cause the Property to be re-
conveyed to the Village free of all liens and encumbrances except permitted title
exceptions.

2.8 Property Transfer - The Parties shall complete transfer of the Property as provided in
Article 3.

2.9 Construction — Except for Environmental Remediation Work, Developer shall be
responsible for site preparation. Developer shall 1nitiate and substantially complete

Gammonley Development Agreement 1/2/02
7




construction of the Project not later than the date for Substantial Completion in the

Development Schedule.

ARTICLE 3 -LAND PURCHASE AGREEMENT

3.1

32

3.3

3.4

Scope of Article. This Article governs the conveyance of real estate which is necessary for

the Project of the Property, and this Article establishes the Village/Developer Purchase
Agreement, including all terms and conditions of such conveyance.

Property. Village agrees to sell and Developer agrees to buy the real estate described on
Exhibit A hereto together will all appurtenances belonging to the real estate, subject to the
terms of this Agreement. On the Closing Date, the Village shall convey the Property to
Developer or its nominee, subject to the terms and conditions set forth in Section 3.4 of this
Article, for the Project.

Purchase Price. As and for the consideration for its acquisition of the Property, Developer
shall pay to the Village the sum of eighty-six thousand and 00/100 dollars ($86,000.00
referred to herein as the “Purchase Price”). Developer shall pay the Purchase Price, plus or
minus prorations and adjustments as hereinafter provided, on the Closing Date.

Terms and Conditions of Property Conveyance. The terms and conditions of the

conveyance of the Property from the Village to Developer, shall include the following:

34.1 Not more than fifteen (15) days after the acceptance of this Agreement by the
parties hereto, the Village shall provide to Developer, at the Village’s sole cost and
expense, a current ALTA survey of the Property prepared by a surveyor licensed in the
State of Illinois and certified to Developer, its lender, if any, and the title msurer,
prepared in accordance with the standards for Land Title Surveys of the American Land
Title Association. Developer shall give notice of any objection to the survey within ten
(10) days of receipt thereof, and failure to give such notice shall be deemed to be
acceptance of the survey as to all matters disclosed therein. After notice of any such
objection, the Village shall have fifteen (15) days from the date of delivery of such
notice of objection to have any such encroachments, violations or un-permitted
exceptions removed from the survey. Failure to provide for such removal shall give
Developer the right to either (i) terminate this Agreement, or (ii) accept the Property
subject only to such encroachments, violations or un-permitted exceptions as cannot be
removed.

3.42 Not more than fifteen (15) days after the approval of this Agreement, the Village
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shall provide to Developer for the Property, at the Village’s sole cost and expense, a
commitment issued by Greater Illinois Title for an ALTA Owner’s Title Insurance Policy
with endorsements for Zoning, Comprehensive, Location, Survey, Access and Contiguity
issued by the Title Insurer in the amount of the Purchase Price by which commitment the
Title Company shall agree to insure fee simple title to the Property to be good and
marketable in Developer, free and clear of all liens and encumbrances whatsoever, except
General Real Estate Taxes not yet due and payable; recorded easements for public
utilities; drainage ditches, feeders and laterals, if any; covenants, conditions, restrictions
and easements of record provided all of the foregoing do not interfere with Developer’s
Intended Use of the Premises; applicable zoning codes and ordinances; and all defects in
title approved by Developer (hereinafter collectively referred to as “Permitted Title
Exceptions™), and other exceptions pertaining to liens or encumbrances of a definite or
ascertainable amount which may be removed by the payment of money at closing. If
Developer reasonably determines that the title commitment shows defects in title in
addition to the Permitted Exceptions, Developer shall have the right to approve or
disapprove these additional defects. The Village shall have ten (10) days to have any
such disapproved defect removed from the title commitment, and to provide evidence of
such removal. If the unacceptable exceptions are not so removed, Developer may (1)
terminate this Agreement, or (i) accept title to the Property subject only to the un-
removed exceptions, and subject to payment by the Village of the cost of any premium or
other security required by the Title Insurer to endorse over such exceptions.

3.43 The Parties acknowledge that the Village caused to be prepared a Phase I
environmental report for the Property which indicates some level of contaminants and the
need for certain Environmental Remediation Work. The Village shall be responsible for
the Environmental Remediation Work that, unless otherwise agreed by the parties, shall

be completed before transfer the Developer. The parties may agree to permit the

Developer to perform Environmental Remediation Work in connection with the Project
Construction in which case the Village shall pay the reasonable cost of such
Environmental Remediation Work.

3.4.4 The Developer shall be responsible for demolition and removal of the existing
structures, as well as all other site work necessary for the Project, except Environmental

Remediation Work.
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3.4.6

3.4.7

348

3.4.5 Except as provided herein, from the date on which this Agreement has been
approved by both parties hereto until the Closing Date, neither party hereto shall do,
suffer or permit, or agree to: 1) Enter into any transaction in respect to or affecting the
Property out of the ordinary course of business thereon; or ii) Sell, encumber or grant any
interest in the Property, or any part thereof, in any form or manner whatsoever, or
otherwise perform or permit any act which will diminish or otherwise affect the interest
of the other parties hereunder in or to the Property, or which will prevent the full
performance of this Agreement. Provided, nothing herein shall prevent Developer from
entering into an agreemenf to obtain financing for the Purchase Price and development
costs which will, upon Closing, result in a mortgage on the property in favor of the
Lender.
At all times between the approval of this Agreement by both parties hereto and the
Closing Date, Developer or its representatives, agents, employees, contractors, architects,
or engineers, shall have the right, upon reasonable notice to the Village, to enter thereon
and have access to the Property or Village facilities, for the purpose of examining Village
records, inspecting, measuring, or testing the Property for any purpose set forth in this
Agreement or for any other reasonable purpose.
The Village shall convey fee simple title to the Property to Developer on the Closing
Date by good, sufficient, recordable quitclaim deed subject only to the Permitted Title
Exceptions.
At or before the Closing, the parties shall execute and deliver to the Title Company or
Escrowee the documents as follows:
3.4.8.1 Village shall execute or cause to be executed and deliver;
3.4.8.1.1 Quit Claim Deed conveying to Developer fee simple title to the Property,
subject only to the Permitted Exceptions;
3.4.8.1.2 An Affidavit of Title covering the Property, in customary form;
3.4.8.1.3 Any documentation required to satisfy State or Federal income tax
disclosure requirements including, but not limited to, the Foreign Investment in
Real Property Tax Act of 1980, and Section 1445 of the Internal Revenue Code
of 1986;
34814 AnALTA statement; and

3.4.8.1.5 Such other documents, instruments, certification and confirmations as may
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be reasonably required and designated by Developer to fully effect and
consummate the transaction contemplated hereby.

3.4.8.2 Developer shall execute and deliver:

3.4.82.1 An ALTA statement;

3.4.8.22 The Purchase Price as provided in Paragraph 3.3. above; and

3.4.823 Such other documents, instruments, certifications and confirmations as may be

reasonably required and designated by the Village to fully effect and consummate the
transactions contemplated hereby.

3.4.8.3 Village and Developer shall jointly execute the State of Illinois and DuPage County
transfer tax declaration(s), the costs of which shall be paid by Developer, and shall jointly
execute and deliver to each other an agreed upon proration statement. Developer shall
pay no Village transfer tax.

3.4.8.4 All Closing documents to be furnished by the Village or Developer pursuant hereto shall
be in form, execution and substance reasonably satisfactory to both Developer and the
Village.

3.4.8.5 All documents or other deliveries required to be made by Developer or the Village at
Closing, and all transactions required to be consummated concurrently with Closing shall
be deemed to have been delivered and to have been consummated simultaneously with all
other transactions and all other deliveries, and no delivery shall be deemed to have been
made and no transactions shall be deemed to have been consummated until all deliveries
required by Developer and the Village shall have been made, and all concurrent and other
transactions have been consummated.

3.4.8.6 Sole and exclusive possession of the Property shall be delivered to Developer on the
Closing Date.

3.4.8.7 The Title Company shall charge the Village with and pay out of the Purchase Price (i)
prorations of general real estate taxes; (ii) the cost of title examination and the premium
for the Owner’s Title Policy title including those endorsements and coverages required
hereunder; (iii) all amounts necessary to pay in full and obtain releases of all liens and
encumbrances affecting the Property which secure or evidence government charges or
obligations to pay money; (iv) Developer and the Village agree to each pay one-half of
any escrow fee; and (v) Developer shall be responsible for the costs and expenses
charged by its Lender, if any, including but not limited to a Mortgagor’s Title Insurance
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3.5

3.6

3.7

Policy and recording fees for any and all mortgage or lending documents required to be
recorded.

Representations and Warranties. The parties to this Agreement hereby represent and warrant

to one another, as further consideration, and as an inducement to enter into this Agreement,
that as of the date on which they approve this Agreement, and on and as of the Closing Date,
all representations and warranties made herein are true and correct; the information included
in any documents required hereunder to be delivered to either party to this Agreement shall
be true, correct and complete in all material respects; there are no claims, causes of action or
other litigation or proceedings pending or, to the best of their respective knowledge,
threatened in respect to the subject matter of this Agreement, or the ownership, operation or
environmental condition of the Property or any part thereof; there are no violations of any
health, safety, pollution, environmental, zoning or other Legal Requirements concerning the
Property which have not been heretofore corrected; they have not dealt with any broker or
finder with respect to the real estate transaction contemplated by this Article, and hereby
indemnify one another for any claim for a brokerage commission or finder’s fee asserted by
any person claiming to have been engaged by either of them; and there are no unpaid general
or special real estate or other ad valorem taxes, fee, charges or assessments against the
Property.

Discrepancies in Descriptions. The parties intend that the description of the Property in

Exhibit A herein includes all of the real property and all interest held by the Village therein.
Accordingly, if prior to delivery of the deed it appears that the legal description for the
Property in such Exhibit A does not include or correctly describe such real property or
interests therein, the legal description of the Property shall be modified to correctly describe
the same.

Other Terms of Conveyance. This Article shall be governed by and construed in accordance

with the laws of the State of Illinois. Time is of the essence of this Agreement.

ARTICLE 4 —~ INDEMNITY

4.1

Indemnification of Village. Developer agrees to indemnify, defend and hold harmless the

Village, its Mayor, Council members, employees, agents, representatives and attorneys, in
both their official and individual capacities, from and against all claims, causes of action and

suits of every kind and nature, including liabilities, damages, costs, expenses and reasonable
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attorneys’ fees by reason of: (i) A failure by Developer to perform any obligation provided
herein; and (ii) A contract, mechanic’s lien or other claim by any third party, arising by
reason of this Agreement or the Project; and (iii) A claim for personal injury or property
damage arising by reason of any activity relating to the examination, inspection, measuring
or testing or any construction activity on the Property after Developer’s acquisition thereof;
and (iv) Any intentional violation of the Act by Developer caused by making of this
Agreement; (hereinafter singly or collectively referred to as a “Claim” for the purpose of this
Article), other than a Claim arising out of the Village’s own acts, the acts of anyone acting
by, through or for the Village or the negligence of any of the foregoing. The Village shall
give Developer notice of any Claim, and with respect to a Claim for moneys owed by
Developer to the Village, Developer shall make payment of such Claim or contest the same
within fifteen (15) days from the date of such notice. In the event Developer does not make
timely payment, the Village shall have all remedies at law or equity for the collection thereof,
including enforcement costs, all of which remedies may be exercised against Developer
concurrently or consecutively, or in such other manner and sequence as may be determined
by the Village.

4.2 Required Insurance. Developer shall purchase and maintain such insurance as determined by

the Village Manager as will protect Developer, and the Village, its officers, agents and
employees as additional insured, from the Claims as set forth in paragraph 5.1, and shall
provide the Village a certificate of insurance for the Village’s approval within twenty-one
(21) days after both parties approve this Agreement. The certificates required by this
Paragraph shall contain a provision that coverage will not be canceled or allowed to expire

until at least thirty (30) days prior written notice has been given to the Village.

ARTICLE 5 - OCCURRENCES CONSTITUTING PERMITTED DELAYS

Performance by a party hereunder shall not be deemed to be in default where delays or
defaults are due to the fault of the other party, war, unusual weather conditions, oncoming
seasonal weather conditions which make it reasonable to delay development so as to assure no
interruption in sequential development, insurrection, strikes, lockouts, riots, floods, earthquakes,
fires, casualties, acts of God, acts of the public enemy, epidemics, quarantine restrictions, freight
embargoes or lack of transportation (“Permitted Delays™). An extension of time for any such
cause shall be for the period of the delay, which period shall commence to run from the time of
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the commencement of the cause, provided that written notice by the party claiming such
extension is sent to the other party not more than twenty (20) days after the commencement of
the cause or not more than twenty (20) days after the party claiming such extension could have

first reasonably recognized the commencements of the cause, whichever is later.

ARTICLE 6 — MISCELLANEOUS

6.1 Assessed Valuation. The parties acknowledge that certain assumptions have been made

relative to the future market value and assessed valuation of the Property, as improved
pursuant to this Agreement, and further acknowledge that attaining and maintaining such
assessed valuation will have a material impact on the revenues available to amortize tax
increment financing costs in the Redevelopment Area in accordance with the Plan. It 1s
understood that the final market value of the Project is a significant motivating factor in the
selection of Developer.

6.2 The Developer shall provide the Village with monthly reports regarding Developer’s
activities during the prior month, and anticipated activities in the upcoming month. This
shall include actual and scheduled construction and expenditures. The Village shall have the
right, upon reasonable notice, to examine the accounts and expenditures of Developer
relative to the Project to ensure that levels of expenditures are consistent with Final Project
Plans.

6.3 Developer shall be required to post normal bonds and security for all public improvement as
required under the Downers Grove Municipal Code or this Agreement.

6.4 In the event a homeowners association is created, the Village shall have the right to review
and must approve any covenants or bylaws to ensure they conform to the provisions of this
Agreement. The Village shall complete such review within 10 days of receipt and approval
shall not be unreasonably withheld.

6.5 The Developer shall not permit any liens to be placed upon the Property except as such liens
arise from materials, work or financing or the Project.

ARTICLE 7- REMEDIES & LIABILITY
7.1 Remedies. Any party to this Agreement may institute legal action to cure, correct or remedy
any default, to recover damages for any default, or to obtain any other remedy consistent
with the purposes of this Agreement, at law or in equity. IN particular, both parties are
entitled to specific performance of this Agreement. In the event any party shall institute legal
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action because of a breach of any provision or obligation contained in this Agreement, and a
breach shall be established by a final judgment against a party after all appeals have been
concluded, the prevailing party shall be entitled to recover reasonable damages and

enforcement costs incurred therefore.

7.2 Curative Periods; Default. Subject to the extensions of time set forth in this Agreement,

failure or delay by any party to perform any term or provision of this Agreement shall
constitute a default under this Agreement. The party who so fails or delays must, upon
receipt of written notice of the existence of such default, immediately commence to cure,
correct or remedy with due diligence. The party claiming such default shall give written
notice of the alleged default to the party alleged to be in default, specifying the default
complained of by the injured party. Failure or delay in giving such notice shall not constitute
a waiver of any default, nor shall it change the time of default. Except as required to protect
against further damages, and except as otherwise expressly provided in this Agreement, the
injured party may not institute proceedings against the party in default until thirty (30) days
after giving such notice. If such default cannot be cured within such thirty (30) day period,
said thirty (30) day period shall be extended for such time as is reasonably necessary for the
curing of the same, so long as the defaulting party diligently proceeds therewith; if such
default is cured within such extended period, the default shall not be deemed to constitute a
breach of this Agreement. Except as otherwise expressly provided in this Agreement, any
failure or delay by any party in asserting any of its rights or remedies as to any default or
alleged default or breach shall not operate as a waiver of any such default or breach of any

rights or remedies it may have as a result of such default or breach

7.3 Other Acts of Default. In addition to any other breach hereunder, each of the following acts

of Developer shall constitute a breach or default by Developer: the filing or execution or
occurrence of a petition by Developer seeking any debtor relief, the making of an assignment
for the benefit of creditors by Developer, Developer’s execution of any instrument for the

purpose of effecting a composition of creditors, or adjudication of Developer as bankrupt.

7.4 Express Village’s Remedies. Without limitation to any right the Village may otherwise have

at law or pursuant to this Agreement, the following remedies are expressly acknowledged.

7.4.1 Specific Performance: The Village shall have the right to specific performance by the

Developer along with any successor or assign, to complete the Project in substantial

conformance with the Final Project Plans.

Gammonley Development Agreement 1/2/02

15




7.4.2 Right to Repurchase: After Closing, the Village shall have the right to repurchase as
provided herein. To the extent practical, the repurchase shall be processed as provided
in Article 3. The re-purchase shall not include any unit or building that has been
transferred to the residential owner and shall be subordinate to any mortgage placed upon
the property to finance acquisition by the Developer or to finance the construction in
conformance with the Final Project Plans. The purchase price shall be $86,000.00
multiplied by that percentage of the Property to be purchased by the Village. This shall
first be applied to pay any liens, including tax liens and financing liens. Any balance
shall then be paid to the Developer. In the event that there are insufficient funds to pay-
off these liens, and the Village elects to proceed with re-purchase, the Village shall accept
the property subject to such liens. The Village may exercise its right of re-purchase in
the following events:

a. Developer fails to substantially commence construction as provided in exhibit
C.

b. The filing or execution or occurrence of a petition by Developer seeking any
debtor relief, the making of an assignment for the benefit of creditors by
Developer, Developer’s execution of any instrument for the purpose of
effecting a composition of creditors, or adjudication of Developer as bankrupt.

c. Except for sales of units to residential owners and before the Project is
substantially complete, the Developer places the Property up for sale, or offers
to sell the Property, or enters into negotiations to sell the Property.

d. Developer ceases work on the Project before substantial completion for longer
than 6 months.

7.5 Express Developer Remedies. Without limitation to any right the Developer may otherwise

have at law or pursuant to this Agreement, the following remedies are expressly
acknowledged. If the Village defaults on this Agreement prior fo Closing, Developer may
terminate this Agreement and its remedies against the Village shall be limited to money
damages of actual costs incurred by Developer to the date of the Village’s default, for
architectural, engineering, development, management, sales, marketing, legal and
environmental services.

7.6 Specific Performance. Both parties have the right to bring suit for specific performance of

the terms of this agreement.
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ARTICLE 8 - GENERAL
8.1 Notice. All notice and demands required hereunder shall be in writing and shall be deemed
given when received upon personal or electronic delivery or three (3) days after deposit in the

United State Mail, postage, prepaid, certified, addressed to the parties as follows:

If to the Village: Riccardo Ginex, Village Manager
Village of Downers Grove
801 Burlington Avenue
Downers Grove, IL 60515

With a Copy to: Daniel P. Blondin, Village Attorney
Village of Downers Grove
801 Burlington Avenue
Downers Grove, IL 60515

If to Developer: Richard T. Gammonley
Gammonley Group
322 W. Burlington Ave
LaGrange 60525

With a Copy to: Mathew M. Klein

8.2 Cooperation. The Village and Developer will make every reasonable effort to expedite
giving effect to the terms and provisions hereof and acknowledge that the successful
performance of this Agreement requires their diligent cooperation and effort. The Parties
agree to cooperate in good faith throughout this Agreement. In particular, but without
limitations, the Parties will meet to coordinate the preparation and processing of Project
Plans, Project Code Revisions and Project Permits. The Parties may communicate and
consult informally as frequently as is necessary to insure that the formal submittal of each of
the Drawings to the Village can receive prompt and speedy consideration. Provided, under
no circumstances shall such informal communications be deemed to constitute an
amendment to this Agreement or waiver of any rights herein. The Village shall cooperate
with Developer in securing all such necessary permits, approval, consents, documents and
plats and, assuming Developer is in compliance with the terms of this Agreement and legal
requirements, shall promptly issue all permits required to be issued by the Village. The

Village further agrees to sign all applications, requests, permits documents or plat which
Gammonley Development Agreement 1/2/02




require execution by the Village, provided they are in proper form and comply with the
Conceptual Project Plan, Preliminary Project Plans or Final Project Plans, and Legal
Requirements.

8.3 Village Permits. It is the intent of the Parties that the Project will be built in substantial

conformance with the Final Project Plans. To that end, and regardless of compliance with
applicable codes, the Village shall not be requested, and if requested shall not be required, to
approve any permit or development of the Property not in conformance with the Final Project
Plan, except as such plans are modified by the joint contractual agreement of the Parties.
Provided, if such change is required due to changed legal requirements, then the Village shall
process and issue such approval in the manner required by law.

| 8.4 No Incentives. The parties acknowledge that with the exception of this amount of the

Purchase Price, no incentives from the Village to Developer to encourage the redevelopment
of the Property have been or will be provided.
8.5 Village Representations. The Village hereby represents and warrants that it has full lawful

right, power and authority, under currently applicable law and in accordance with its powers
as a Home Rule municipality, to execute, deliver and perform the terms and provisions of
this Agreement; that this agreement has been duly and validly authorized and approved by all
necessary Village proceedings; and that this Agreement is valid, binding and enforceable
against the Village in accordance with its terms.

8.6 Developer Representations. Developer hereby represents and warrants that it is a corporation

in good standing under the laws of the State of Illinois, and is duly qualified to do business in
the State of Illinois; that it has full lawful right, power and authority, under currently
applicable law, to execute, deliver and perform the terms and provision of this Agreement;
that this Agreement has been duly and validly authorized and approved by all necessary
corporate proceedings; and that this Agreement is valid, binding and enforceable against
Developer, in accordance with its terms. Developer further represents that there are no
actions of law or similar proceedings which are pending or threatened against Developer or
either of its members which might result in any material or adverse change in its financial
condition that would affect its financial ability to carry out its obligations under this
Agreement.

8.7 Financial Responsibility. Developer shall provide to the Village Manager before Closing

evidence of lenders’ commitments relating to this project. Developer warrants that it has the
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financial ability to complete the project in accordance with the requirements of this
Agreement.

8.8 Disclosure of Principal of the Members of Developer. Not less than 14 days prior to Closing,

Developer shall disclose in writing to the Village, all the participants of each of the members
of Developer and the percentage of such interest in the distributable income held by those
principals.

8.9 Recording Memorandum of This Agreement. The Village may record a memorandum hereof

against the Property stating that the Village and Developer have entered into this Agreement;
and stating the terms hereof relative to Developer’s obligation to construct the Project, the
Village’s right to refuse any permit or approval of any development or use of the Property
not in conformance with this Agreement until the Project is substantially complete, the
Village’s right of first refusal to purchase and Developer’s obligation to construct the Park.
Developer shall sign the memorandum acknowledging its acceptance thereof on behalf of
itself and successor or assigns.

8.10  Successors and Assigns. Until the Project is substantially completed, Developer shall not

assign or transfer its interest in the Property, except as to sales to residential owners, or its
rights under this Agreement, except with the prior written approval of the Village, which may
be given or withheld in the reasonable exercise of the Village’s discretion. Provided, the
parties acknowledge that Developer is expected and has the right to assign this agreement to
a single purpose limited liability corporation to be formed to finance and construct the
Project. Provided, this along with any other assignment approved by the Village shall not
relieve or release Developer from obligations under this Agreement unless such release is
expressly approved by the Village. In particular, in the event of default, the Village shall
have the right to enforce the terms of this Agreement and seek appropriate remedies against
Developer as well as any successor or assign.

8.11 Provisions Survive Closing. The provisions of this Agreement, along with all rights and

duties of the Parties herein set forth, shall survive the closing and transfer the Property.

8.12 Binding Upon Successors in Interest. This Agreement shall be binding upon the parties

hereto and their respective heirs, successors, administrators, assigns, or other successors in
interest.

8.13  Title of Paragraphs. Titles of the several parts, paragraphs, sections, or articles of this

Agreement are inserted for convenience of reference only and shall be disregarded in
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construing or interpreting any provision. The word “herein”, “hereunder”, “hereof”, “hereto”
and the like refer to the entirety of this Agreement.

8.14  Applicable Law and Jurisdiction. The parties hereto agree to submit any dispute between

them to the jurisdiction of the Circuit Court for the 18th Judicial Circuit, DuPage County,
Illinois, and the appellate courts thereof. The applicable law shall be the law of the State of
Nlinois.

8.15 Amendments. This Agreement, and any exhibits attached hereto, may be amended only
by the mutual written consent of the parties hereto, including the adoption of an ordinance or
resolution of the Village approving said amendment, as provided by law, and by the
execution of the amendment by the parties or their successors in interest. Provided, the
Village shall not be obligated to approve any amended Final Project Plans simply because
they comply with applicable codes, it being the understanding of the parties that such
amendment shall be a contractual right of the Parties to approve or reject.

8.16 Time of Essence. Time is of the essence of this Agreement.

8.17 Entire Agreement. The terms and conditions set forth in this Agreement and its Exhibits

supersede all prior oral and written negotiations, agreements or understandings and constitute
the entire agreement between the Village and Developer.

8.18 Counterparts. This agreement may be executed in counterparts, each of which shall
constitute an original Agreement.

IN WITNESS WHEREOF, this Agreement is executed as of the date first written above.

VILLAGE OF DOWNERS GROVE, ILLINOIS
By:

Riccardo Ginex, Village Manager
Attest:
Village Clerk

R.T.G. Land Development Corporation
By:

Its:
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Exhibit A
Legal Description
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Exhibit B
Conceptual Project Plan
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Exhibit C
Development Schedule (Note, because of delays in completing this Agreement, any date herein

shall be extended 60 days at the request of either party.)

1. Zoning
a. Project Code Revisions Application -
b. Project Code Revisions Approval -
¢. Project Permits (Planned Development) -
d. Project Permits Approvals -
2. Financials
a. Loan Commitment not less than one week prior to closing date.
b. Due Diligence —
3. Preliminary Project Plans

a. Submitted
i. Building -
ii. Engineering -
1i1. Other -

b. Approval

i. Building — 30 days after submittal
ii. Engineering — 30 days after submittal
iii. Other — 30 days after submittal
4. Real Estate Transfer
a. Title & Survey — one week prior to closing
b. Site Remediation — one week prior to closing
¢. Closing Date —
5. Construction
a. Construction Substantially Commenced —
b. Construction Substantially Completed -
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