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SYNOPSIS 
An ordinance has been prepared amending Chapter 28, Zoning Ordinance, Article XIII, Structures, Section 
28.1300 (General Provisions) relative to accessory structures on residential lots.   
 
FISCAL IMPACT 
N/A. 
 
STRATEGIC PLAN ALIGNMENT 
The Five Year Plan and Goals for 2006-2011 identified Preservation of the Residential and Neighborhood 
Character and Exceptional Municipal Government.  Supporting these goals is the objective Top Quality 
Core Services Responsive to Current and Future Community and Citizen Needs. 
 
RECOMMENDATION 
Denial on the November 20, 2007 active agenda. 
 
BACKGROUND 
The petitioner is requesting approval of an amendment to Section 28.1300 of the Zoning Ordinance relative 
to residential accessory structures.  Specifically, the petitioner is proposing a modification to the ordinance 
that would permit residential accessory structures to be constructed on a lot of record prior to a principal 
structure in cases where there are two contiguous lots held in common ownership.  The amendment would 
affect all single family properties. 
 
Prior to the residential zoning amendments that went into effect on September 1, 2006, an owner of two 
contiguous lots was able to construct an accessory structure on a lot of record that was not improved with a 
principal structure that was also part of a zoning lot.  When the Village amended the residential sections of 
the Zoning Ordinance, the “zoning lot” concept was eliminated and replaced with “lots of record.”  Zoning 
lots allowed multiple properties to be considered one lot for zoning purposes (i.e. setbacks, lot coverage, 
etc.) when they were held in common ownership and allowed owners to build across lot lines and make 
larger lots without consolidating or re-subdividing their properties.  Lots of record can only be created 
through the re-subdivision/consolidation process. 
 
The Village amended the regulations “to ensure that new development will meet the Village development 
standards.  Enacting (standards for lots of record) would require new developments to occur on a single lot 
of record, thereby reducing and subsequently eliminating substandard lots” (Village of Downers Grove 
Staff Report, PC 26-05, February 13, 2006, emphasis added).  The ordinance was also amended to 



modernize the Village’s regulations.  Staff believes the proposed amendment is not consistent with these 
goals and continues to encourage development on substandard lots.  The amendments reduce a protection 
afforded by the current zoning regulations and create administrative problems that were eliminated when the 
ordinance was amended in 2006.  Staff has the following concerns regarding permitting accessory structures 
on adjacent vacant lots of record: 
 
1. Zoning ordinances are meant to provide protection and assurances for property owners that adjoining 

owners will not use neighboring parcels in a manner which would be detrimental to the health, safety 
and welfare of the community.  The proposed language affects every single family residential property 
in the Village.  Although proposed amendments stem from a petition for a gazebo, there are many 
instances where an accessory structure will have negative impacts on a surrounding neighborhood.  The 
vast majority of zoning ordinances require principle uses be established prior to accessory uses.   

 
One of the major concepts of this particular zoning regulation is to protect residential properties against 
encroachment of commercial uses being run out accessory structures and/or vacant lots in residential 
districts.  Staff believes the proposed language would remove this protection for residential 
neighborhoods and may have unintended consequences.  Neighbors have a right to expect the Zoning 
Ordinance will protect them.  The Zoning Ordinance was amended last year to increase these 
protections.  The proposed amendment diminishes this protection. 

 
2. The petitioner stated the Village’s rule amounts to a taking at the September 10 Plan Commission 

hearing.  This is incorrect.  The Village is not requesting lots be consolidated nor is the Village requiring 
the construction of an accessory structure be built on the vacant lot.  The petitioner may continue to use 
the vacant lot as open yard space.  An accessory structure could be built on the improved lot. Also, the 
two lots may be sold individually and used for two single-family homes in their current configuration.  
The Village’s current regulation, which is consistent with zoning ordinances in most communities, only 
sets forth a protection for neighboring properties, which is a legitimate purpose for zoning regulations.  
To claim a taking is to claim that any zoning regulation is a taking. 

 
3. The Village does not have any administrative method (e.g., transfer stamps) for tracking the sale of 

property.  As such, the Village will be relying on private entities (banks, title companies, etc.) to enforce 
zoning regulations.  It is likely that banks and title companies will be willing to insure against the deed 
restriction because the Village’s fines and demolition of an accessory structure would not outweigh the 
investment in the property. 

 
The Plan Commission considered the amendment at its September 10, 2007; October 1, 2007; and October 
22, 2007, meetings.  The Commission noted several concerns regarding the definition of contiguity and 
types of structures that could be built on neighboring lots.  The Plan Commission recommended denial of 
the text amendment with a vote of 7-1.  Mr. Quirk was the dissenting vote.  He noted that he did not think 
the concept presented by the petitioner was detrimental, while the other Commissioners believed the 
language could have unintended consequences.  Staff concurs with the Plan Commission’s recommendation. 

 
ATTACHMENTS 
Ordinance 
Staff Report dated September 10, 2007, and updated October 22, 2007 
Minutes of the Plan Commission Hearings dated September 10, 2007, and October 1, 2007 
Draft Minutes of the Plan Commission Hearing dated October 22, 2007 
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ORDINANCE NO.    
 

AN ORDINANCE AMENDING 
ACCESSORY STRUCTURE PROVISIONS 

 
 BE IT ORDAINED by the Village Council of the Village of Downers Grove in DuPage County, 

Illinois, as follows:  (Additions are indicated by shading/underline; deletions by strikeout): 

 
Section 1. That Section 28.1300SEC. is hereby amended to read as follows: 
 
28.1300SEC. General Provisions. 
 (a) Structures on a zoning lot:  Except for permitted accessory structures, every principal structure 
hereafter erected shall be located on a separate zoning lot and not more than one principal structure shall be 
located on any zoning lot, except when authorized as a Planned Development or Special Use.  
 (b)  Accessory structures in general. 
  (1)  Except as provided in section (c)(1) below, noNo accessory structure shall be 
constructed on any lot prior to the time of construction of the principal structure to which it is necessary.  
 (c)  Residential accessory structures. 
  (1)  Residential accessory structures shall be permitted on zoning lots that are contiguous to 
and under common ownership with the zoning lot of the principal structure or use served.  Upon termination 
of common ownership of said zoning lots, the residential accessory structure must be removed from any 
zoning lot without a principal structure.   
   (i)  Contiguous lots shall be defined for the purpose of this section as lots of record 
with common boundary line.  For purposes of determining contiguity corner to corner or point contiguity 
shall not be deemed to equal contiguity.   
  (12)  Except as provided herein, residential accessory structures shall be located in the rear 
or side yards and on the same zoning lot or contiguous lot of record as the principal structure or use served.  
The rear yard of a contiguous lots shall be defined for the purposes of this section as that area behind the rear 
wall of the principal structure as extended. 
  (23)  No more than three (3) detached accessory structures shall be permitted on any lot of 
record. 
  (34)  The aggregate footprint of all accessory structures shall not exceed one thousand 
(1,000) square feet or the gross floor area of the principal structure, which ever is less. 
   (45) Except as otherwise provided in this Zoning Ordinance, no accessory structure on a 
zoning lot in a residence district shall be located less than six (6) feet from a side or rear lot line.  In the R-4 
District , no accessory structure shall be located less than five (5) feet from a side or rear lot line. 
  (56)  No residential accessory building or buildings shall occupy more than 40% of the area 
of a rear or side yard. 
  (67)  No residential accessory building shall exceed twenty-three (23) feet in height as 
measured to the highest point on the structure. 
  (78)  Residential accessory buildings shall be placed at a minimum of ten (10) feet from the 
side and rear walls of the principal structure to which it is necessary. 
  (9)  Prior to the issuance of a permit to authorize the construction of an accessory structure 
on a contiguous lot of record, a letter signed by  the owner of such property shall be submitted to the Village 
Clerk which shall be recorded at the owners' expense providing that any accessory structure must be removed 
prior to termination of common ownership and a release issued by the Village must be recorded prior to the 
transfer of title.  
 (d) Non-residential accessory structures. 
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  (1)  Accessory off-street parking facilities and parking structures for non-residential uses 
may be located: 
   (a)  In front of and on the same zoning lot as the principal building or use; or 
   (b)  On zoning lots other than that containing the principal structure or use, subject 
to the provisions of Section 28-1401.   
 
Section 2.  That all ordinances or parts of ordinances in conflict with the provisions of this ordinance are 

hereby repealed. 

 
Section 3.  That this ordinance shall be in full force and effect from and after its passage and publication 

in the manner provided by law. 

 
 
   
                               Mayor 
 
Passed: 
Published: 
Attest:  
            Village Clerk 
 
 



 
 

 
 
  
 
TO: Plan Commission    HEARING DATE:  September 10, 2007 
       UPDATED:  October 22, 2007 
         
FROM:    Department of Community  PREPARED BY:  Jeff O’Brien, AICP 
    Development                    Senior Planner 

        
TITLE 

 
PC 31-07; Zoning Ordinance Text Amendment – Residential Accessory Structures; The petitioner is 
requesting an amendment to Chapter 28, Zoning Ordinance, Article XIII, Structures.  The purpose of the 
proposed amendment would allow accessory structures to be constructed on a lot of record prior to a 
principal structure in cases where two contiguous lots are held in common ownership. 
 
Application/Notice:     The application has been filed in conformance with applicable procedural and 

public notice requirements.  
 

GENERAL INFORMATION 
 

APPLICANT:    Marshall Schmitt/Linda Matheson by 
     James F. Russ, Jr. 
     4915 Main Street 
     Downers Grove, IL 60515 
 
LEGAL REPRESENTATIVE: James F. Russ, Jr. 
     4915 Main Street 
     Downers Grove, IL 60515 
  

ANALYSIS 
 
SUBMITTALS 
This report is based on the following documents, which are on file with the Department of Community 
Development: 
 

1. Applications/Petitions for Public Hearing 
2. Zoning Ordinance 
3. Updated Draft Amendment Language 

 
DESCRIPTION  
The petitioner is requesting approval of an amendment to Section 28.1300 of the Zoning Ordinance 
relative to residential accessory structures.  Specifically, the petitioner is proposing a modification to the 
ordinance that would permit residential accessory structures to be constructed on a lot of record prior to a 
principal structure in cases where there are two contiguous lots held in common ownership. 
 
 
 

Village of Downers Grove 
       STAFF REPORT 
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UPDATE 
At the October 1 Plan Commission hearing, the petitioner presented the petition.  The Plan Commission 
expressed several concerns regarding the proposed language.  The Plan Commission continued the case 
to the October 22 meeting to allow the petitioner to amend the proposed language.  The proposed 
language has been modified and is provided below.  
 
Staff believes the proposal is inconsistent with the goals of the Zoning Ordinance and is recommending 
denial of the request as outlined below.  Staff has the following concerns regarding permitting accessory 
structures on adjacent lots of record: 
 

1. The proposed language affects every residential property in the Village.  Although proposed 
amendments stem from a petition for a gazebo, there are many instances where an accessory 
structure will have negative impacts on a surrounding neighborhood.  The vast majority of zoning 
ordinances require principle uses be established prior to accessory uses.  This concept is meant 
to protect residential properties against encroachment of commercial uses being run out 
accessory structures and/or vacant lots in residential districts.  Staff believes the proposed 
language would remove this protection for residential neighborhoods.  Neighbors have a right to 
expect the zoning ordinance will protect them.  The zoning ordinance was amended last year to 
increase these protections.  The proposed amendment diminishes this protection. 

2. Property owners will be required to record encumbrances on their deeds prior to receiving a 
building permit from the Village.  Property owners will not have any rights to build an accessory 
structure until they encumber their deeds.  Staff believes this will slow the permitting process and 
place more burden on the permitting staff to enforce private deed restricts. 

3. The Village does not have any administrative method (e.g.,. transfer stamps) for tracking the sale 
of property.  As such, the Village will be relying on private entities (banks, title companies, etc.) 
to enforce zoning regulations.  It is likely that banks and title companies will be willing to insure 
against the deed restriction because the Village’s fines and demolition of an accessory structure 
would not outweigh the investment in the property. 

4. The proposal requires that accessory structures be demolished prior to the sale of the lots if the 
lots are sold separately.  It is likely that buyers and sellers will be unwilling to demolish 
accessory buildings prior to sale.  Additionally, the Village will not be permitted to release the 
restriction until the structure is demolished.  The requirement will likely increase the time to sell 
the lots. 

5. The petitioner stated the Village’s rule amounts to a taking.  This is incorrect.  The Village is not 
requesting lots be consolidated nor is the Village requiring the construction of an accessory 
structure be built on the vacant lot.  The petitioner may continue to use the vacant lot as open 
yard space.  An accessory structure could be built on the improved lot. Also, the two lots may be 
sold individually and used for two single family home in their current configuration.  The 
Village’s current regulation, which is consistent with zoning ordinances in most communities, 
only sets forth a protection for neighboring properties, which is a legitimate purpose for zoning 
regulations.  To claim a takings is to claim that any zoning regulation is a takings. 

 
Proposed Amendments 
Specifically, the petitioner is proposing to make amendments to Sections 28.1300(b) and 28.1300(c).  The 
petitioner’s proposed language for the amendments is provided below and attached to this report.  
Proposed text is shown in bold italics.   
 

“(a) Structures on a zoning lot:  Except for permitted accessory structures, every principal 
structure hereafter erected shall be located on a separate zoning lot and not more than one 
principal structure shall be located on any zoning lot, except when authorized as a Planned 
Development or Special Use. 

 (b)  Accessory structures in general. 
  (1) Except as provided in section (c)(1) below, no accessory structure shall be 

constructed on any lot prior to the time of construction of the principal structure to which it is 
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necessary. 
 (c) Residential accessory structures. 

 (1) Residential accessory structures shall be permitted on zoning lots that are 
contiguous to and under common ownership with the zoning lot of the principal structure or 
use served.  Upon termination of common ownership of said zoning lots, the residential 
accessory structure must be removed from any zoning lot without a principal structure.  

(i)  Contiguous lots shall be defined for the purposes of this section as lots 
of record with common boundary line.  For purposes of determining contiguity corner 
to corner or point contiguity shall not be deemed to equal contiguity.    

  (2) Except as provided herein, residential accessory structures shall be located in the 
rear or side yards on the same zoning lot or contiguous lot of record as the principal structure or 
use served.  The rear yard of a contiguous lot shall be defined for the purposes of this section 
as that area behind the rear wall of the principal structure as extended. 

  (3) No more than three (3) detached accessory structures shall be permitted on any 
lot of record. 

  (4) The aggregate footprint of all accessory structures shall not exceed one thousand 
(1,000) square feet or the gross floor area of the principal structure, whichever is less. 

  (5) Except as otherwise provided in this Zoning Ordinance, no accessory structure on 
a zoning lot in a residence district shall be located less than six (6) feet from a side or rear lot line.  
In the R-4 District, no accessory structure shall be located less than five (5) feet from a side or 
rear lot line. 

  (6) No residential accessory building or buildings shall occupy more than 40% of the 
area of a rear or side yard. 

  (7)  No residential accessory building shall exceed twenty-three (23) feet in height as 
measured to the highest point on the structure. 

  (8) Residential accessory buildings shall be placed at a minimum of ten (10) feet 
from the side and rear walls of the principal structure to which it is necessary. 

  (9) Prior to the issuance of a permit to authorize the construction of an accessory 
structure on a contiguous lot of record, a letter signed by the owner of such property shall be 
submitted to the Village Clerk which shall be recorded at the owners’ expense providing that 
any accessory structure must be removed prior to termination of common ownership and a 
release issued by the Village must be recorded prior to the transfer of title.” 

 
Prior to the residential zoning amendments that went into effect on September 1, 2006, an owner of two 
contiguous lots was able to construct an accessory structure on a lot of record that was not improved with 
a principal structure that was also part of a zoning lot.  When the Village amended the residential sections 
of the Zoning Ordinance, the “zoning lot” concept was eliminated and replaced with “lots of record.”  
Zoning lots allowed multiple properties to be considered one lot for zoning purposes (i.e. setbacks, lot 
coverage, etc.) when they were held in common ownership and allowed owners to build across lot lines 
and make larger lots without consolidating or re-subdividing their properties.  Lots of record can only be 
created through the re-subdivision/consolidation process.  As a result of the Village’s amendments, an 
accessory structure can no longer be constructed on a lot of record that does not have a principal structure 
and/or use.  The amendment modernized that aspect of the Village’s zoning ordinance, making it similar 
to other communities’ regulations. 
 
The Village amended the regulations “to ensure that new development will meet the Village development 
standards.  Enacting (standards for lots of record) would require new developments to occur on a single 
lot of record, thereby reducing and subsequently eliminating substandard lots” (Village of Downers 
Grove Staff Report, PC 26-05, February 13, 2006, emphasis added).  Staff believes there are problems 
with the proposed amendment:  
 

1. Allowing accessory structures on a lot without a principal structure.  This concept has remained 
constant in the Zoning Ordinance.  The Village does not want vacant residential lots being used 
for storage and other accessory uses that can be detrimental to residential neighborhoods when 
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not clearly part of a single family residence. 
2. Contiguity is not a well-defined term.  There are several instances where property owners hold 

two or more lots in common ownership where the lots are not side by side.  Contiguous properties 
can be side to side, back to back, or corner to corner.  In case of the latter two, accessory uses and 
structures could be farther from the principal residence and closer to the neighbors.  These uses 
could have negative impacts on surrounding neighbors. 

3. Zoning lots require more Village resources to enforce.  The Village is charged with enforcing the 
common ownership of zoning lots.  Under the previous zoning regulations, staff completed 
extensive research with the Township Assessor to determine if lots were held in common 
ownership when permits were submitted.  In this case, staff will be required to verify that 
residents have removed all accessory structures from lots without principal buildings when the 
lots are sold.  This would be a new administrative procedure for Village staff without a 
corresponding process to ensure proper enforcement (i.e. real estate transfer stamps). This issue is 
compounded by the fact the Village does not have a real estate transfer stamp.  

4. Contiguous lots should be combined if the owner seeks to use two or more lots as a single 
property.  The 2006 amendments require owners consolidate lots to use them as a single property.  
This was the intent of the ordinance. The Village approved this concept to encourage larger lots 
and ensure lots meet zoning and subdivision requirements.  If an owner holds title to two 
contiguous lots and wants to use the properties as a single parcel, the lots should be consolidated. 

5. Neighbors and all residents have the assumption that the Zoning Ordinance will offer protections 
and that it will not be amended to confuse or alter these protections.  This proposed change will 
alter those expectations. 

6. The Village is not mandating consolidation on these lots, which may be sold separately if so 
desired.  In many cases a recently consolidated lot may be split later if the owner desires to sell 
them separately. 

 
Based on these findings, staff does not believe this text amendment is consistent with the zoning 
amendments that went into effect in September 2006.   
 

RECOMMENDATIONS 
 
Staff believes the proposed amendments are not consistent with the Village’s goals of preserving the 
integrity of residential neighborhoods.  Staff believes the amendments will have a negative effect on the 
current uses and property owners in the residential zoning districts.  As such, staff recommends that the 
Plan Commission forward a negative recommendation to the Village Council regarding the amendments 
to Sections 28.1300(b) and 28.1300(c) of the Zoning Ordinance associated with PC 31-07. 
 
 
Staff Report Approved By: 
 
___________________________ 
Tom Dabareiner, AICP 
Director of Community Development  
 
TD:JWO 
-att 
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Chairman Pro Tem Waechtler announced that the petitioner for File PC. 31-07 would like 
to defer his petition to the October 1, 2007 Plan Commission meeting.  Staff concurred. 
 
FILE NO. PC-31-07   A petition seeking an Amendment to Chapter 28 of the Municipal 
Code-Zoning Ordinance, Article 13(c) Residential Accessory Structures; James F. Russ, 
Jr., Attorney/Petitioner 
 
MR. BEGGS MADE A MOTION TO DEFER FILE PC 31-07 TO THE OCTOBER 
1, 2007 PLAN COMMISSION MEETING.   
 
SECONDED BY MR. QUIRK.   
 
ROLL CALL:  
 
AYE: MR. BEGGS, MR. QUIRK, MR. COZZO,  MR. MATEJCZYK, MRS. 
RABATAH,  MR. WAECHTLER 
 
NAY: NONE    
 
MOTION APPROVED.  VOTE:  6-0 
 
 



FILE NO. PC-31-07   (Continued from 09-10-07) A petition seeking an Amendment to 
Chapter 28 of the Municipal Code-Zoning Ordinance, Article 13(c) Residential 
Accessory Structures; James F. Russ, Jr., Attorney/Petitioner 
 
Chairman Jirik swore in those individuals who would be speaking on File No. PC-31-07. 
 
Mr. O’Brien, Senior Planner, reminded the Commissioners the petition was a text 
amendment to the Zoning Ordinance relating to Article 13, specifically Sections 
28.1300(b) and 28.1300(c), as it pertains to permitting a residential accessory structure to 
be constructed on a lot prior to the time of construction in cases where two contiguous 
lots are held in common ownership.  A principal use has to be established before a 
primary structure is added.  In September 2006, he explained the Village amended its 
Zoning Ordinance to remove the “zoning lot” concept.  As a result, the Village was 
asking residents to reduce any substandard, non-conforming, and adjacent lots with the 
goal to obtain larger setbacks, lot coverage for better drainage, etc.   
 
Staff did have some outstanding issues with the concept of building accessory structures 
on lots of record before a principal structure is established.  Specifically: 1) allowing 
accessory structures on a lot without a principal structure.  The Village does not want 
vacant residential lots being used for storage and other accessory uses that can be 
detrimental to residential neighborhoods when not clearly part of a single family 
residence; 2) Contiguity, as proposed by the petitioner, is not a well-defined term.  There 
are several instances where property owners hold two or more lots in common ownership 
where the lots are not side by side.  Contiguous properties can be side to side, back to 
back or corner to corner.  In case of the latter two, accessory uses and structures could be 
farther from the principal residence and closer to the neighbors.  These uses could have 
negative impacts on surrounding neighbors and 3) the concept that accessories would 
terminate once the principal use or once the two lots have been sold.  It is hard to enforce 
because the Village has no administrative tool to determine when the lots are sold.  
Therefore, staff was recommending denial of the petition since it would have a 
detrimental affect on the amendments that were adopted by the Village Council in 2006.   
 
Mr. O’Brien explained what “accessory structures” were, including garages, sheds, 
swimming pools, and gazebos.  He also explained in some instances there may be two 
primary structures on the lots while the owner is building the new structure and wants to 
tear down the old structure and, at that point the Village requests that a full letter of credit 
be posted.  Mr. O’Brien stated the issue was new due to the Village removing the zoning 
lot concept.  Going forward, Mr. O’Brien explained any existing accessory structure 
would be considered legal non-conforming and could remain until it was destroyed 
beyond 50% of its value.  If a resident had such a non-conforming matter, a consolidation 
plat could be prepared by the resident to eliminate the non-conformity.  Chairman Jirik 
believed the burden would be minor to the resident.   
 
Chairman Jirik invited the petitioner to speak. 
 



Mr. James Russ, Attorney, 4915 Main Street, Downers Grove, representing the Schmitts, 
who were present, stated the issue came up when his clients were obtaining a permit for 
their gazebo.  In 2004, they purchased the lot to the south of their residence and razed the 
structure.  In 2005, they landscaped that lot.  In 2007, the Schmitts sought a permit for a 
gazebo on the southern lot but were informed of the Zoning Ordinance which would 
prevent them from receiving a permit for the gazebo.  They were told to seek a variation 
by the Village.  However, in speaking with staff, Mr. Russ stated that the only resolution 
conveyed to him was to seek a text amendment.  Mr. Russ distributed copies of the 
definition of a “zoning lot” from the 1965 Zoning Ordinance and proceeded to read the 
definitions from 1974, 2002 and 2004.  Given the definitions, Mr. Russ pointed out his 
clients could have built their gazebo as of right since there was no obligation other than to 
have a permit for a gazebo.   
 
Mr. Russ discussed the changes to the 2006 amendment and explained he was proposing 
a text amendment to the language in Sections 28.1300.  The language refers back to the 
same type of language that was in the zoning lot definition.  A number of options could 
have been made to solve the issue.  However, he said after speaking with staff and the 
Village’s legal counsel, it was determined Section 28.1300 was the most reasonable place 
for the text amendment.   
 
The proposed language was as follows: “Residential Accessory Structure shall be 
permitted on zoning lots that are contiguous to and under common ownership with the 
zoning lot of the principal structure or use served.  Upon termination of common 
ownership of several zoning lots, the residential accessory structure must be removed 
from any zoning lot without a principal structure.”   
 
Mr. Russ reviewed the issues raised in staff’s report: 1) Accessory structures need a 
principal structure.  Mr. Russ was in agreement with this issue;  2) “Contiguity” is not a 
well-defined term.  He also believed “contiguity” needed to be better defined; 3) Zoning 
lots require more Village resources to enforce.  Mr. Russ disagreed and believed this 
issue fell under the responsibility of the property owner to notify the Village that an 
accessory structure has been removed or built and the primary structure that now makes 
the property conform, and to file it with the Recorder of Deeds; 4) Determining 
ownership.  Mr. Russ stated the Village had access to PIN numbers; and 5) One of the 
purposes for the change in the ordinance is to combine lots and remove substandard lots.  
Mr. Russ stated people purchase multiple lots for investment, personal use, etc. and by 
requiring the consolidation of lots, the regulation amounted to a taking of the property 
without compensation for the loss in value of a buildable lot.   
 
Mr. Russ discussed the various sizes of the Village’s lots, and the reality was that not all 
lots in Downers Grove were 75 feet wide.  By having the consolidation of lots, Mr. Russ 
felt it may dissuade people from purchasing properties.  Staff’s report states that 
neighbors have an assumption that the Zoning Ordinance offers protection.  Mr. Russ 
pointed out his client thought the same protection existed in 2004, but the Village 
changed the protection.  Essentially, he would like to return that protection to his client.   
Mr. Russ believed the Village was mandating consolidation.   He stated a lot split could 



not be created because an exception would be necessary and in the future, if his client 
wanted to return the lots to their original platted condition, it could not be done.   He 
believed the Village was using the Zoning Ordinance to fulfill the idea of larger lots in 
the Village.  
 
Mr. Russ asked for a positive recommendation for the text amendment in order for his 
client to construct a gazebo.  Chairman Jirik clarified the text amendment was a “blanket” 
revision. 
 
Mr. Russ clarified that the subject property was located at 4929 Seeley with two 60-foot 
wide lots.  The earlier letter he was referring to which could be recorded with the Deeds 
Office was explained as a letter coming from the Village that an accessory structure was 
on the parcel and specific criteria would have to be included.  If ownership or continuity 
went away, the accessory structure would have to be removed from the property, and the 
document becomes a lien against the property, similar to a Special Service Area, and 
would show up in the title report.  He believed it was not a cumbersome process.  
 
Mr. Beggs voiced concern about what other items were included in the definition of a 
Residential Accessory Structure and what was detrimental to the neighborhood.  Mr. 
O’Brien explained why the term “detrimental” was in the report and provided some 
examples around the Village that have occurred in the past.   Per Mr. Beggs’ question, 
Mr. O’Brien explained the consolidation of the lots was to get the accessory structures 
behind the home and on the same lot.  He noted the Village Council also wanted to have 
larger lots in the Village as demonstrated through the recent amendments to the zoning 
ordinance and subdivision ordinance.  Mr. O’Brien stated the Village was not mandating 
to place accessory structures on a vacant lot.  In contrast to that comment, Mr. Russ cited 
a Highland Avenue home with a pool at the front setback line.  Mr. Waechtler stated the 
petitioner could solve the issue by consolidating the two lots, but Mr. Russ stated his 
client’s lots were more saleable as two separate lots.   
 
Mr. O’Brien discussed the process an owner would have to follow to consolidate two lots 
and then to subdivide them in the future.  He reiterated the text amendment affected all 
residents in the Village.  Ms. Hamernik asked for Mr. O’Brien’s opinion on the recording 
of a letter with the Deeds Office as suggested Mr. Russ.  Mr. O’Brien believed the 
recording of the letter would require a signoff by the Village and proof would be required 
that a purchaser for both lots was taking place.  If the lots were going to a separate 
purchaser, the Village would have to grant a permit to tear the accessory structure down 
but getting that permit becomes cumbersome and enforcement becomes an issue.   Per 
Mr. Quirk’s question, staff explained how the Ordinance would affect a house with two 
overlapping zoning lots.   
 
Chairman Jirik reviewed his understanding of what staff was proposing and suggested 
consideration for the amendment to be more straight to the point; i.e., any accessory 
structure would be placed in the rear yard “period” and therefore, it would be very 
restrictive.  Asked what staff thought of the restrictions, Mr. O’Brien stated staff was 
comfortable with what is currently in the Ordinance.   



 
Chairman Jirik opened up the meeting to public comment.  No comments were received.  
The public comment portion was closed. 
 
Mr. Russ stated he and his client did not have any objections about adding additional 
restrictions to the amendment, and it was up to the Commission to decide.  He believed 
staff and he were coming from different positions 
 
Discussion followed that many of the older neighborhoods did have small lots, which was 
the character of the neighborhood and to push for larger lots may or may not be 
appropriate.  Mr. Matejczyk believed it was a large burden on the owners to go for a 
consolidation simply to add an accessory structure and then after approving that lot they 
are losing their ability to come before the Commission for a variance.  He believed they 
were losing value in the lot being purchased.  He believed better wording may come 
before the Commission in the future.   Mr. Beggs was in favor of the petitioner’s text 
amendment proposal, noting that as long as the accessory structure was going to be 
removed once the lot was sold, it was good protection for the maintenance of the second 
lot and the accessory structure would be used by the principal house.  Other comments 
included better clarification of “contiguous” to include “side by side” or “back to back.”  
Chairman Jirik cautioned the Commissioners that the edification of the language would 
be more broad.  
 
Chairman Jirik stated the current zoning was fine as it was working, but if the 
Commission was considering backing off a bit, it had to consider certain protections, 
such as the lien, or clarification of the word “contiguous”, etc.  Furthermore, he believed 
in some cases there had to be some residual incentives for an owner to combine lots, but 
if there was not going to be a consolidation, then to be more restrictive in the siting to 
reduce complaints.  He opened up those comments to the Commissioners. 
 
Mr. Waechtler expressed concern about opening up the issue further, citing some of the 
issues he has seen associated with accessory structures sitting adjacent to neighbors and 
causing issues between neighbors as well as increased enforcement. He agreed with 
staff’s negative recommendation.  Concern was raised by Ms. Hamernik that this was the 
only place in the Code where zoning lots would only deal with accessory structures and 
the fact that the definition of “contiguous” would be different and it was adding more 
work for staff.   She particularly referenced corner lots as being complicated.  Others 
agreed the definition of “contiguous” needed better clarification.    
 
Mr. Beggs suggested the following language: “Residential Accessory Structures shall be 
permitted on zoning lots that are contiguous to and under common ownership with the 
zoning lot of the principal structure or use served.  Contiguity shall be defined by a common 
boundary line at least 50 feet long.”  The Commissioners could revise the footage if 
necessary.   
 
Chairman Jirik offered that if the Commissioners believed some form of relief should be 
granted from the Ordinance but the proposed wording did not capture it, he suggested 



forwarding the matter to the Village Council for review but then that the Council refer it 
back to the Plan Commission in order to hold a public hearing and give staff time to better 
define the language as an ordinance change versus a petition change.   Concern was raised 
that the language could not be written immediately.  As a third alternative, Mr. O’Brien 
recommended that the Plan Commission direct the petitioner to revise their language and 
continue the petition to the October 22 Plan Commission meeting. 
 
Mr. O’Brien reiterated staff did not support the concept proposed by the petitioner.  He 
indicated staff believed the existing zoning language was the most appropriate manner to 
handle accessory structures and lots of record.  He stated the petitioner drafted the language 
and the petition was reviewed by staff.  The Plan Commission could give the petitioner 
direction.   Mr. Waechtler discussed that he did not want to proliferate 60 –foot wide lots.   
 
Chairman Jirik confirmed with Mr. Russ that his client would not object to a continuation of 
the meeting.   
 
WITH RESPECT TO FILE NO. PC-31-07, MR. WAECHTLER MADE A 
MOTION THAT THE PLAN COMMISSION FORWARD A NEGATIVE 
RECOMMENDATION TO THE VILLAGE COUNCIL REGARDING THE 
AMENDMENTS TO SECTIONS 28.1300(B) AND 28.1300(C) OF THE ZONING 
ORDINANCE ASSOCIATED WITH PC 31-07.    
 
MOTION FAILED FOR LACK OF A SECOND.   
 
WITH RESPECT TO FILE NO. PC-31-07, MR. QUIRK MADE A MOTION 
THAT THE PLAN COMMISSION CONTINUE THE MATTER TO A DATE 
CERTAIN, THAT DATE BEING OCTOBER 22, 2007.   
 
SECONDED BY MR.  MATEJCZYK. 
 
Mr. Russ confirmed with the Chairman his understanding of the Plan Commission’s 
direction.   
 
ROLL CALL:    
 
AYE: MR. QUIRK, MR. MATEJCZYK, MR. BEGGS, MR. COZZO, MRS. 
HAMERNIK, 
 MRS. RABATAH, MR. WAECHTLER, CHAIRMAN JIRIK 
 
NAY: NONE 
 
MOTION  CARRIED.  VOTE:  8-0 
 



FILE NO. PC-31-07   (Continued from 09-10-07 and 10-01-07) A petition seeking an 
Amendment to Chapter 28 of the Municipal Code-Zoning Ordinance, Article 13(c) 
Residential Accessory Structures; James F. Russ, Jr., Attorney/Petitioner 
 
Chairman Jirik noted this petition was continued, and the Plan Commission would be 
considering the proposed language the petitioner had revised based upon the Plan 
Commission’s October 1, 2007 meeting.  He informed the Commission they should find 
the language acceptable or not acceptable and did not feel the Commission should 
undertake any additional wordsmithing or drafting of the language. 
 
Jeff O’Brien, Senior Planner, stated the amendment would impact every residential 
property and every residential structure in the Village.  He noted the Zoning Ordinance is 
in place to protect neighbors when they make investments in their properties.  It is not 
enough for people to say it is my property, and I can do whatever I want with it.  There 
are protections for the surrounding neighbors and the community.  Staff believes the 
proposed revisions would fail in protecting the neighbors.   
 
Mr. O’Brien noted the petition is not just for a single gazebo but also for all accessory 
structures throughout the entire Village.  Accessory structures include gazebos, detached 
garages, sheds, swimming pools, above and below grade, and playhouses.  
 
Mr. O’Brien stated the Village had no procedures in place to track property transfers.  
The amendment required private entities (title companies and banks) to enforce the 
Zoning Ordinance. 
 
Mr. O’Brien reiterated this petition does not qualify as a taking.  The Village allows 
accessory structures to be placed on lots with a principal structure.  If this were 
considered a taking, the Village’s required setbacks and height restrictions could be 
considered a taking.  Mr. O’Brien reiterated staff’s position that the current language 
should remain and recommended the Plan Commission recommend denial of the 
proposed amendment. 
 
Mr. Matejczyk noted he had two issues with the staff report.  The first was that it would 
be burdensome to staff, and the second that it would slow sales.  Mr. O’Brien noted it 
would be burdensome to staff because the Village would now require the accessory 
structure to be demolished prior to the sale of the lot.  It would require staff to do 
extensive research on the properties and issue demolition permits.  By requiring the 
Village to sign off on the structure demolition prior to the sale of the lot, it would slow 
sales.  Additionally, the title companies would now be enforcing the Zoning Ordinance 
because staff would not be knowledgeable about when lots or houses are being sold.  Mr. 
O’Brien remarked the change had the potential to slow sales, as the demolition of the 
structure would be required to the sale.   
 
Mr. Matejczyk asked how the vacant lot could be used.  Mr. O’Brien noted it could be 
used as open yard, and a fence could be installed.   
 



Mrs. Hamernik felt it was important to consider the staff burden as staff time is very 
important and she does not want to burden staff trying to chase down property owners.   
 
Per a question, Mr. O’Brien noted staff was against the language even though it defined 
contiguity and removed point-to-point and corner-to -corner contiguity.  Mr. O’Brien 
further clarified accessory structures and noted the structures typically had footings or a 
slab and were permanently affixed to the ground.   
 
Chairman Jirik invited the petitioner to speak. 
 
Mr. James Russ, Attorney, 4915 Main Street, Downers Grove, representing the Schmitts, 
noted the revised language removed the point-to-point and corner-to-corner contiguities.  
It further defined the location of the accessory structure in a rear yard and provided 
language and requirements for recording the accessory structure.  He noted the negative 
impact the Zoning Ordinance revisions were imparting on the community remarking that 
prior to the revisions an accessory structure could be located as requested.  Now, a plat of 
consolidation is required.   
 
He did not understand why the sale process would slow because the petitioner would be 
responsible for the accessory structure.  He noted the restrictions for recording are similar 
to the Historic Preservation Ordinance, and this case is asking for similar recording.  He 
noted the processes for this are already in place with other ordinances.   
 
Mr. Russ noted staff would not have any research duties when it came to this proposal 
because title companies would find the requirements when looking at providing a clean 
title.  He noted the title companies would not insure over the encroachment.  If they 
would insure over this encroachment, they would be responsible to pay for damages. 
 
Mr. Russ noted the previous petition has similar requirements for document recordation 
and this amendment would require similar restriction recordation.  Mr. Russ did not 
believe property sales would slow because the property owner would know and 
understand this requirement similar to the Historic Preservation Ordinance requirements.  
He believes it is a taking issue as the petitioner bought the property and could build an 
accessory structure but when the Zoning Ordinance was changed 13 months ago, that 
right was taken away.   
 
Chairman Jirik reminded the Commission the petition arose out of a request for a gazebo, 
but it is applicable to all residentially zoned properties in the Village.  Mr. Beggs asked if 
it would be possible to buy both lots and have the Village waive the restriction for 
demolition of the accessory structure.  Mr. Russ noted the title company insures over the 
restrictions, and the title company would release the restriction, not the Village.  If the 
property were sold, the Village could require the buyer or seller to take down the 
structure.  He noted the recordation gives the Village proper notice about the accessory 
structure, and the title company would have to clear the title and the accessory structure 
before they would insure a clear title. 
 



Chairman Jirik opened up the meeting to public comment.  There being no comments, 
Chairman Jirik closed the public comment portion of this petition and invited the 
petitioner to make a closing statement. 
 
Mr. Marshall Schmitt, 4923 Seeley Avenue, understood the petition is a Village-wide 
issue and addressed the Plan Commission’s concerns.  He has lived in the Village off and 
on since 1975 and has been a full-time resident for the past 16 years.  He values the 
Village, does not want to lower the quality of life in the Village, and believes this petition 
will improve the community. 
 
Mr. Beggs stated he did not see anything wrong with the proposed language and believed 
if the next owner of the accessory structure wanted to keep the accessory structure it 
could be worked out.  He had problems with the staff issues and noted other ordinances 
take care of those issues.  He noted he was pleased with the definition of contiguity and 
felt the petitioner’s language was fine. 
 
Mr. Matejczyk cannot imagine many circumstances where this would become an issue.  
He believes there would not be any problems with the selling and purchasing of the 
property.  Mr. Matejczyk noted the title company would be the responsible party to 
ensure everything was taken care of.  
 
Mr. Webster noted he was not present at the initial meeting for this petition but had read 
the minutes and found this petition to be parallel to the previous petition.  He noted the 
Zoning Ordinance revisions do not allow the creation of 50-foot wide lots anymore and 
require consolidations of lots.  Mr. Webster noted two recent petitions before the 
Commission.  He stated the petitioner just wants to put an accessory structure on a vacant 
lot.  Mr. Webster did not understand the intent of the Council or the issues staff raised.  
He was having trouble deciding for one view or the other.  Consolidation of parcels has 
its merits, but he did not see a clear direction from the Council on this issue.  He believes 
there is a hardship on the property owner but does not want to see unintended 
consequences come out of this proposed revision. 
 
Chairman Jirik concurred with the concerns Mr. Webster expressed.  He felt some sort of 
relief is warranted, but he is not comfortable with the language as proposed.  He was not 
sure if the proposed revision would be beneficial if it limited itself to only certain 
structures and not others.  Chairman Jirik was concerned with the adjacent lot concept.  
What would happen if someone owned four contiguous lots, could they build a detached 
garage three lots down?  He felt the language needed to define the length of contiguity 
and felt there was still a debate on whether the accessory structure had to be torn down.  
Mrs. Hamernik noted people would request to leave it standing.  Chairman Jirik 
concluded that the devil is in the details and believes simple and clear ordinances are 
better.  He believes the issue merits discussion but does not like the proposed text. 
 
WITH RESPECT TO FILE NO. PC-31-07, MR. BEGGS MADE A MOTION 
THAT THE PLAN COMMISSION FORWARD A POSITIVE 
RECOMMENDATION TO THE VILLAGE COUNCIL REGARDING THE 



AMENDMENTS TO SECTIONS 28.1300(B) AND 28.1300(C) OF THE ZONING 
ORDINANCE ASSOCIATED WITH PC 31-07 AS PRESENTED AT THE PLAN 
COMMISSION MEETING ON OCTOBER 22, 2007.    
 
SECONDED BY MR.  QUIRK. 
 



ROLL CALL:    
 
AYE: MR. BEGGS, MR. QUIRK, MR. MATEJCZYK, MRS. RABATAH 
 
NAY: MR. COZZO, MRS.  HAMERNIK, MR. WEBSTER, CHAIRMAN JIRIK 
 
VOTE  4:4.  MOTION  FAILED FOR LACK OF MAJORITY.   
 
WITH RESPECT TO FILE NO. PC-31-07, MR. WEBSTER MADE A MOTION 
THAT THE PLAN COMMISSION FORWARD A NEGATIVE 
RECOMMENDATION TO THE VILLAGE COUNCIL REGARDING THE 
AMENDMENTS TO SECTIONS 28.1300(B) AND 28.1300(C) OF THE ZONING 
ORDINANCE ASSOCIATED WITH PC 31-07 AS PRESENTED AT THE PLAN 
COMMISSION MEETING ON OCTOBER 22, 2007.      
 
SECONDED BY MR. COZZO. 
 
A discussion ensued whether Village Council would review a negative recommendation.  
Chairman Jirik noted the Commission needed to forward some recommendation to 
Council.  Mrs. Rabatah questioned if the Commission comments would be forwarded to 
Council for review.  Chairman Jirik and Mr. O’Brien confirmed Council receives the 
Plan Commission minutes.  Mr. O’Brien informed the Commission of the Council’s 
options regarding the petition. 
 
ROLL CALL:    
 
AYE: MR. WEBSTER, MR. COZZO, MR. BEGGS, MRS. HAMERNIK, MR. 

MATEJCZYK,  MRS. RABATAH, CHAIRMAN JIRIK 
 
NAY: MR. QUIRK 
 
MOTION  PASSED.  VOTE  7:1 
 
Mr. Quirk voted Nay because he did not have issues with the proposed language.  A 
discussion ensued regarding the issue being the width of lots in existing neighborhoods.  
The Commission believes this is an issue and hopes it will be investigated further.   
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