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VILLAGE OF DOWNERS GROVE
REPORT FOR THE VILLAGE COUNCIL WORKSHOP
MAY 22, 2007 AGENDA

SUBJECT: TYPE: SUBMITTED BY:
v" Resolution
First Amendment to the Luxury Ordinance
Motors Redevelopment and Motion David Fieldman,
Sales Tax Rebate Agreement Discussion Only | Deputy Village Manager
SYNOPSIS

A resolution has been prepared authorizing the execution of the First Amendment to the Redevelopment and
Sales Tax Rebate Agreement between the Village of Downers Grove and Luxury Motors.

STRATEGIC PLAN ALIGNMENT
Downers Grove Goals 2011 include Vibrant Major Commercial Corridors and Strong, Diverse Local
Economy.

FiscAL IMPACT

The First Amendment requires the Village to pay for the design and installation of a detention basin within the
Florence Avenue right-of-way. The basin is expected to cost approximately $500,000. The FY 2007 budget
includes $500,000 in the Ogden Avenue Tax Increment Financing Fund for this project.

RECOMMENDATION
Approval on the June 5, 2007 active agenda.

BACKGROUND

On December 20, 2005, the Village entered into a Redevelopment and Sales Tax Rebate Agreement (RDA)
with Luxury Motors. This agreement requires Luxury Motors to complete the installation of the detention basin
and landscaping on the property located on north side of Ogden Avenue and calls for the extension of sales tax
rebate payments to Luxury Motors if they expand their dealerships. In 2006, Luxury Motors completed the
required work on the north side property.

Luxury Motors has acquired the properties located at 4314 and 4318 Florence Avenue, improved with two
apartment buildings, and the property located at 327 Ogden Avenue, improved with a commercial building
formerly occupied by La Mantia Enterprises. Luxury Motors wishes to demolish the two apartment buildings
and the commercial building and expand their used vehicle sales operations into these properties as depicted on
the concept site plan attached as Exhibit C in the agreement. The proposed expansion requires the approval of
a rezoning of the Florence Avenue properties from R-6 Multiple Family Residence District to B-3 General
Services and Highway Business District, the approval of a Special Use for Used Car Sales Facility and the
installation of improvements to conform to the Ogden Avenue Master Plan. The construction of a detention
basin is required for the proposed expansion. The approval of this First Amendment does not approve rezoning
or Special Use nor does it obligate the Village to approve these petitions in the future. The amendment requires
that the Village duly consider these petitions. A public hearing before the Plan Commission is required. Notice
of the hearing will be provided per Village Code.

Luxury Motors has determined that the cost of acquiring the properties together with the cost of installing the
required detention basin and other improvements required by Village Code would make the expansion
economically undesirable and would not proceed without the execution of the First Amendment to the RDA.



Key Terms
The First Amendment includes the following key terms.

Village Obligations
o Design and construct a detention basin in the Florence Avenue right-of-way. The basin shall
accommodate the detention required for the proposed development. The Village may choose to
construct the basin with excess detention capacity. The basin shall be constructed no later than
December 31, 2007

o Duly review and consider the petition for rezoning and special use for the proposed used car sales
facility.

Developer Obligations
0 Submit a letter of credit in the amount of $500,000 or an amount equal to the engineer’s cost estimate
for the design and construction of the detention basin. The letter of credit shall be reduced by 20% of
the original amount each year for a period of five years. The Village shall have the right to draw upon
the letter of credit in amount equal to the cost associated with the design and construction of the basin
in the event that Luxury Motors does not proceed with the expansion project.

0 Adbhere to the project schedule which includes the following key dates
Submit petition for rezoning and special use no later than June 8, 2007
Obtain approval of the rezoning and special use no later than July 30, 2007
Commence construction no later than August 1, 2007
Complete construction no later than December 31, 2007

o Comply with all Village ordinances governing demolition and construction; except that Luxury Motors
shall be permitted to temporarily cease work on the project for a period of time greater than is
permitted by Code provided that the perimeter fence is maintained. If Luxury Motors does not
commence construction on the expansion project by August 1, 2007, the site shall be restored to a final
grade and grass seeded condition.

o0 Luxury Motors shall not park any vehicles on the site in violation of Village Code prior to the
completion of construction. Any violation of this shall allow the Village to delay or permanently
withhold sales tax rebate payments.

Luxury Motors recently acquired the property at 327 Ogden Avenue formerly occupied by La Mantia
Enterprises. The previous owner of the property purchased another property within the Village and relocated
his business. The property owner submitted a request for reimbursement for relocation expenses. The draft
RDA does not include any reimbursement for relocation expenses. The sale of land to Luxury Motors and
relocation was completed without Village assistance and in advance of the approval of this RDA. Staff feels
that financial assistance from the Ogden Tax Increment Financing Fund is not warranted as the property sale
and relocation have already been completed.

ATTACHMENTS

Resolution

First Amendment to the Redevelopment and Sales Tax Rebate Agreement
Redevelopment and Sales Tax Rebate Agreement dated December 20, 2005
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“Redevelopment Plan” means the “Redevelopment Plan” for the Ogden Avenue as

defined in the Village Ordinance No. 4247.

“Required Commitment Period” means the required time period that Luxury Motors

commits to operate the Current Dealerships, the Saab Dealership and the Expansion
Dealership(s) on the Current Property, the Saab Property and the Expansion Property.
“State” means the State of Illinois.

"T'IF Ordinances" means Ordinances No. 4247, 4248 and 4249 all adopted by the Village

on, as described in the Recitals to this Agreement.

“Uncontrallable Circumstance” means any event which:
(a) is beyond the reasonable control of and without the fault of the Party
relying thereon; and
() is one or more of the following events:
(D a Change in Law;
(i) insurrection, riot, civil disturbance, sabotage, act of the publi
enemy, explosion, nuclear incident, war or naval blockade;
(iii)  epidemic, hurricane, tornado, landslide, earthquake, lightning,
fire, windstorm, other extraordinary weather conditions or othey
similar Act of God;

(iv)  governmental condemnation or taking other than by the Village;

[}

(V) strikes or labor disputes, other than those caused by the acts d

Developer;

=

Uncontrollable Circumstance shall not include: (1) economic hardship g

impracticability of performance, (2) commercial or economic frustration of purpose, (3

i

unavailability of materials, strikes or labor disputes caused by the acts of Developer, or (4) ja
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failure of performance by a contractor (except as caused by events which are Uncontrollable
Circumstances as to the contractor).

“Village” means the Village of Downers Grove, Iilinois, an Illinois municipal
corporation. |

“Village Engineer” means the person so designated by the Village Manager as the

Village Engineer.

ARTICLE THREE
CONSTRUCTION

This Agreement, except where the context by clear implication shall otherwise require,
shall be construed and applied as follows:

(a) Definitions include both singular and plural.

{b) Pronouns include both singular and plural and cover all genders.

(<) The word “include”, “includes” and “including” shall be deemed to be followed
by the phrase “without limitation”.

(d) Headings of Sections herein are solely for convenience of reference and do not
constitute a part hereof and shall not affect the meaning, construction or effect hereof.

(e) All exhibits attached to this Agreement shall be and are operative provisions of
this Agreement and shall be and are incorporated by reference in the context of use where¢
mentioned and referenced in this Agreement. In the event of a conflict between any exhibit and
the terms of this Agreement, the terms of this Agreement shall control.

(f) Any certificate, letter or opinion required to be given pursuant to this Agreemen|
means a signed document attesting to or acknowledging the circumstances, representations

opinions of law or other matters therein stated or set forth. Reference herein to supplemental
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agreements, certificates, demands, requests, approvals, consents, notices and the like means that
such shall be in writing whether or not a writing is specifically mentioned in the context of use.

(g)  The Village Manager, unless applicable law requires action by the Corporate
Authorities, shall have the power and authority to make or grant or do those things,
certificates, requests, demands, notices and other actions required that are ministerial in nature
or described in this Agreement for and on behalf of the Village and with the effect of binding
the Village as limited by and provided for in this Agreement. Luxury Motors is entitled to rely
on the full power and authority of the persons executing this Agreement on behalf of the Villagg
as having been properly and legally given by the Village.

(h) In connection with the foregoing and other actions to be taken under this
Agreement, and unless applicable documents require action by Luxury Motors in a different

manner, Luxury Motors hereby designates Joseph Abbas (and, in his absence, Rodney Mourad

T

as its authorized representatives who shall individually have the power and authority to make

-

or grant or do all things, supplemental agreements, certificates, requests, demands, approvals

L Y

consents, notices and other actions required or described in this Agreement for and on behalf o

=

Luxury Motors and with the effect of binding Luxury Motors in that connection (each suc]

o

individual being an “Authorized Representative”). Luxury Motors shall have the right &

—

change its Authorized Representative by providing the Village with written notice of suc
change which notice shall be sent in accordance withArticle 12, paragraph 4.

ARTICLE FOUR
IMPLEMENTATION OF PROJECT

The Village and the Developer agree to cooperate in implementing the Project in
accordance with the Parties respective obligations set forth in this Agreement.

ARTICLE FIVE
VILLAGE'S OBLIGATIONS
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A. Redevelopment Incentive Payments. The Village shall pay to Luxury Motors
Redevelopment Incentive Payments based on the following criteria:

1. General Rebate: If Luxury Motors continues to operate the Current Dealerships on
the Current Property and acquires the Saab Property by December 31, 2005, and continues to
operate the Saab Dealership (or an equivalent new automobile dealership) on the Saab Property
then for a period of five years commencing on December 31, 2005 {(“General Rebate Period”),
the Village agrees to rebate to Luxury Motors 50% of the State Retailers” Occupation Tax which
the Village receives from the Current Dealerships’ payments to the State (“Downers Grove Sales
Tax”) in excess of a base sales tax receipt amount of $250,000, and the Village shall assign the
Gartner Saab Agreement to Luxury Motors or an entity controlled by Luxury Motors. This sum|
shall hereinafter be referred to as the “General Rebate”. The Village shall make rebate
payments for the Saab Agreement assignment only if the base sales tax receipt amounts for both
the Current Dealership and the Saab Dealerships have been achieved.

a. Further Expansion: If Luxury Motors continues to operate the Current

Dealerships on the Current Property and expands the Current Dealerships and
operations by acquiring a minimum of 33,300 square feet of land of the

Expansion Property (size to be determined and shall be equal to the size of Parce]
3 - apartment parcels shown on the LM site plan exhibit) no later than 12/31/07;
the Village shall extend the General Rebate Period for an additional two (2)
years. In the event that the sales tax rebate payments are extended, the Required

Commitment Period shall also be extended for an additional two years.

b. Construction of a New Dealership Building on Current Property: If

Luxury Motors continues to operate the Current Dealerships on the Current

10
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Property and commences construction a new building for the sale and service of
new and used automobiles on the Current Property no later than 12/31/07, and
completes the construction and opens for business pursuant to the terms and
conditions of the required special use ordinance; the Village shall extend the
General Rebate Period for an additional two years. In the event that the General
Rebate Period is extended, the Required Commitment Period shall also be

extended for an additional two years.

c. Construction of a New Dealership Building on Expansion Property: If

Luxury Motors continues to operate the Current Dealerships on the Current
Property and commences construction of a new building for the sale and service
of new and used automobiles no later than 12/31/07 on the Expansion Property
as shown on the attached exhibit and completes the construction and opens for
business pursuant to the terms and conditions of the required special use
ordinance, the Village shall extend the General Rebate Period for an additional
three years. In the event that the General Rebate Period is extended, the
Required Commitment Period shall also be extended for an additional three
years. Luxury Motors shall operate any businesses located on the Expansion

Property under the same entity as described above.

d. Extensions: The extensions of General Rebate Period described in
paragraph a-c above shall be cumulative. However, the total extensions of the
General Rebate Period shall not exceed a period of five (5) years. Under no

circumstances shall the General Rebate Period be more than ten (10) years.

11
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2. Payment of General Rebate: The amount of the General Rebate shall be paid
quarterly. The General Rebates shall be remitted quarterly (February, May, August,
November) by the Village as provided herein. For the duration of this Agreement, Luxury
Mators shall authorize the Illinois Department of Revenue to release monthly sales tax
payments to the Village from which rebate calculations will be made. Luxury Motors agrees to
cooperate and provide such additional documents as may be reasonably needed to verify the
General Rebate. The Village will make payment to Luxury Motors within fifteen (15) days after
it receives sales tax payments from the State and the Village shall use reasonable diligence to

collect such payments.

3. Compliance with Village Ordinances: No General Rebate Payments shall be made
until Luxury Motors is in compliance with all terms and conditions of any Special Use
Ordinances governing the Current Property, the Saab Property and/ or the Expansion Property
and all other terms and conditions of this Agreement. The Village shall only be obligated to
make General Rebate Payments to Luxury Motors if Luxury Motors has no outstanding Village
ordinance violations. In the event that a violation of a Village ordinance exists for ninety (90)
days or more, the Village reserves the right to withhold payment of one quarterly rebate
payment for each ninety (90) day violation period. The Village shall not unreasonably withhold

the issuance of any permits or rebate payments.

4. Village Cooperation: The Village agrees to cooperate with Luxury Motors in its

<

attempts to obtain all necessary approvals from any governmental or quasi-governmental entity
other than the Village. As part of the land use approval process, the Village shall further

consider and grant reasonable requests of Luxury Motors for relief or variances from Village

12
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Zoning and Subdivision ordinances necessary for the construction of the Project. The Village
recognizes that certain parcels included in the site plan exhibit will require a rezoning and /ora
Special Use to be used as an automobile dealership. The Village shall duly review and consider
any application for rezoning and/or Special Use filed by LM in conjunction with this
agreement. The Village shall cooperate with Luxury Motors in implementing the terms and

conditions of this Agreement.

ARTICLE 51X
DEVELOPER’S OBLIGATIONS

1. Commitment to Continue Dealership: The parties agree that the General Rebate
is based in part upon 1) a commitment by Luxury Motors to continue operation of the Current
Dealerships, or equivalent dealerships, on the Current Property and the Saab Dealership (or an
equivalent new automobile dealership) on the Saab Property for a period of not less than five
years from the date the last General Rebate Payment is received by Luxury Motors, unless
otherwise extended in accordance with Article 1, Section (A)(1)(a-c); 2) (“Required Commitmen
Period”) a reimbursement of such rebates, if the terms of this commitment are not fulfilled. To
that end, Luxury Motors agrees to continue the operation of a new and used car Dealerships on
the Current Property and Saab Property and shall continue to offer automotive sales in
Downers Grove comparable to those currently provided by the Current Dealerships and the
Saab Dealership for a period of not less than five years from the date the last General Rebate
Payment is received by Luxury Motors, unless otherwise extended in accordance with Article 1
Section (A)(1)(a-c). If the General Rebate Payment Period is extended in accordance with
Article 1, Section (A)(1){a-c), then the expanded portion of the Current Dealerships, the

Expansion Dealership on the Current Property or the Expansion Dealership on the Expansion

13
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Property shall remain open for business during the Required Commitment Period. If at any
time during the Required Commitment Period, the Dealership, or a successor, fails to offer
automotive sales of used automobiles comparable to those currently provided by the Current
Dealerships or the Saab Dealership, then the Village shall be released and discharged from any
further obligation to make payments under this Agreement, and Luxury Motors or its
successors shall reimburse the Village in accordance with Article 6, Section 3 of this Agreement.
The failure to meet this commitment is not a breach, but rather a foreseeable event for which
offsetting terms have been agreed to in Article 6, Section 3 of this Agreement.

2. Letter of Credit: On or before March 31+ of each year of this Agreement
beginning in year 2006, and prior to the payment of any General Rebate for any quarter for that
year, Joe Abbas, President of Luxury Motors or the principals of any successors shall provide
the Village with an unconditional letter of credit in an amount equal to 75% of the amount of
the General Rebates paid to date, provided that at no time shall the amount of the letter of credif
exceed Five Hundred Thousand Dollars ($500,000). The principals of any successors of Luxury
Motors shall provide the above described letter of credit within thirty (30) days from when the
succession occurs. The Letters of Credit shall be in a form acceptable to the Village Attorney
and, at a minimum, shall (1) provide that it shall not be canceled without the prior written
consent of the Village; and (2) not require the consent of Luxury Motors or ifs successors prior
to the collection by the Village of any amounts covered by said letter of credit or other
instrument. Luxury Motors or its successors shall be solely responsible for any costs associated
with obtaining the letter of credit. The letter of credit shall serve as security for the benefit of
the Village in the event that any of the General Rebates must be refunded by Luxury Motors or

its successors to the Village, as hereafter provided.

14
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3. Reimbursement in Lieu of Required Commitment Period: In the event Luxury
Motors, or any approved successot, fails to continue the Current Dealerships, the Expansion
Dealership and the Saab Dealership on the Current Property, the Expaﬁéion Property and the
Saab Property as provided in Article 6, Section 1 of this Agreement, Luxury Motors, or such
approved successor, shall reimburse to the Village within sixty (60) days of receipt of a written
demand from the Village specifying the amount of the reimbursement of the General Rebates
paid hereunder. Luxury Motors shall reimburse the Village in an amount equal to seventy-five
percent (75%) of the total amount of the General Rebate Payments paid by the Village. For
purposes of this Section continued operation shall be defined as achieving annual sales equal to

or greater than fifty percent (50%) of the 2004 annual sales.

After the expiration of a 60 day written demand by the Village to Luxury Motors, or its
successors, specifying the amount due, the Village may, n its sole discretion, pursue any and all
available legal remedies to recover said monies, including, without limitation:

Drawing upon the Leiter of Credit provided for above; and/or

Proceed with an action in law or in equity to recover the amounts owed.

—_

4. Construction of Project: Luxury Motors shall diligently pursue obtaining al

required permits and Developer shall cause construction of the Project on the Property to be

=y

prosecuted and completed with due diligence, in good faith and without delay, subject 4

Uncontrollable Circumstances and the other provisions of this Agreement. Luxury Motor

152)

agrees as part of any construction activities that it will close as many existing curb cuts on th

[4°]

Fxpansion Property as possible, either effectively by means of temporary closure, landscaping

appropriate blocking materials, or actual curbs, as presented in the Economic Development

15
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Commission’s Ogden Avenue Commercial Corridor Plan adopted by the Village Council ir;
March, 1999. Should Luxury Motors fail to comply with this provision, then this Rebats
Agreement shall forthwith terminate and any General Rebates reimbursed to the Village
Luxury Motors shall provide the Village with a copy of its Landscaping Plan, which must bg
approved by the Village Manager or his designee.

Developer shall have the obligations set forth in this Article Six for the development,
construction, financing, completion and furtherance of the Redevelopment Project.

5. Compliance with Village Ordinances and Timeliness: Specifically, Luxury
Motors shall complete the installation of the detention basin, landscaping and other
improvements required on the Current Property as required by the Special Use Ordinance
_4130 and 4538. In the event that Luxury Motors elects to construct a new building or expand
the site or operations, Luxury Motors shall comply with any and all applicable Village
regulations including but not limited to obtaining any required Special Use. Luxury Motors
shall be in compliance with all Village ordinances and regulations at all times during the life of
the agreement.

6. Compliance with Applicable Laws: Luxury Motors shall at all times acquire,
install, construct, operate and maintain the Project in conformance with all applicable laws,
rules, ordinances and regulations. All work with respect to the Project shall conform to all
applicable federal, State and local laws, regulations and ordinances, including, but not imited
to, zoning, subdivision and planned development codes, building codes, environmental codes,
life safety codes, property maintenance codes and any other applicable codes and ordinances of
the Village. Village shall not enact any law, ordinance, rule or regulation (or amendment

thereto) which would have the effect of increasing Developer’'s obligations hereunder, including
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an increase in the cost of the Project, unless said law, ordinance, rule or regulation is one of
general applicability to all the property in the Village.

7. Copies of Agreements: Upon request of the Village, Luxury Motors shall
submit copies of any and all leases, contracts to purchase and property title documents for land
subject to the terms of the agreement.

8. Evidence of Eligible Expenses:  Upon request of the Village, Luxury Motors
shall submit evidence of paid invoices for Tax Increment Financing eligible expenses, including
but not limited to, building renovation, land acquisition, site preparation, demolition, public

improvements and construction financing charges.

ARTICLE SEVEN
BREACH

In the event of breach of any of the terms and conditions of the Agreement, the non-
breaching party shall have the right to terminate this Agreement, which will not relieve the
breaching party from performance. In addition, the non-breaching party shall have the right, by
any action or proceeding at law or in equity, to secure the specific performance of the covenants
and agreements herein contained, and may be awarded damages or failure of performance, or
both, except that the exclusive remedy for the failure to meet the Required Commitment Period
is the payment of the scheduled reimbursements as set forth in Article 6, Section 3. The
foregoing rights and remedies shall be curmulative and exclusive. Nothing herein shall medify,

limit or abrogate any right of the Village to a refund as provided under Article 6, Section 3.

ARTICLE EIGHT
TERM OF REBATES

17
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Notwithstanding anything herein contained to the contrary, the General Rebate
Payments payable above shall be applicable to the Downers Grove Sales Tax received by the
Village on account of operations of the Current Dealerships and the Saab Dealership upon the
Current Property and the Saab Property commencing on the last day of December, 2005 (the

“Commencement Date”) and continuing for the Required Commitment Period.

ARTICLE NINE
SPECIAL ECONOMIC INCENTIVE REBATE FUND

Beginning upon the Commencement Date and throughout the remaining term of this
Agreement thereafter, the Village shall establish a separate segregated fund (the “Special
Economic Incentive Rebate Fund”) and shall deposit and cause to be deposited therein all
Downers Grove Sales Tax received by the Village and attributable to the operation of the
Current Dealerships, Expansion Dealership and the Saab Dealership upon the Current Property
Expansion Property and the Saab Property in order to provide a source of funds from which the
Village is to pay Luxury Motors the amounts herein provided. The Village hereby pledges the
Special Economic Incentive Rebate Fund to the payment of the monies to be paid to Luxury
Motors hereunder. The Village reserves the right to make General Rebate Payments from
incremental real estate tax revenues from the Ogden Avenue TIF district or from any other

appropriate funding source. The Village agrees that it will not pledge or apply the Special

Economic Incentive Rebate Fund to the payment of any other obligations of the Village or divert

such Fund to any other purpose or payment of any other obligations of the Village other than

pursuant to this Agreement, except that any amounts paid into such Fund over and above the

amount required to be paid to Luxury Motors hereunder may be transferred by the Village to it$

general fund without any further restriction hereunder. Until such time as this Agreement

18




10

11

13

14

15

16

17

18

19

20

21

22

23
24

terminates, the Village agrees that it will not take any action or omit to take any action that will
affect the continued existence of the Special Economic Incentive Rebate Fund or the availability
of such Fund to pay Luxury Motors hereunder; and, that it will not reduce or eliminate the
Village’s share of taxes imposed by the Downers Grove Sales Tax, except that the fund can be
reduced by the amount of the General Rebate Payment that the Village chooses to pay from the
Ogden Avenue TIF fund or other appropriate funding source. The Village Treasurer shall
invest any monies in the Special Economic Incentive Rebate Fund in accounts which are fully
guaranteed by the United States of America or certificates of deposit or time deposits which are
fully insured by the Federal Deposit Insurance Corporation or similar federal agency. Such
investments shall be separate from and not commingled with the Village’s other funds and
investments and all earnings from the investment of monies in the Special Economic Incentive
Rebate Fund shall be the property of the Village and shall be paid to the Village.

ARTICLE TEN
TRANSFER OF INTEREST

If Luxury Motors transfers or sells, in whole or in part, the Current Dealerships, Current
Property, Saab Property, Saab Dealership and/or the Expansion Property, the rights and
obligations under this Agreement will transfer to successive owners upon consent of the
Village, which consent shall not unreasonably be withheld. In the event of such transfer,
Luxury Motors, its principals, officers, agents, shareholders and associated entities shall be
released from all obligations of this Agreement, including all letters of credit and/ or other
securities given.

ARTICLE ELEVEN
LIMITATION OF ACTIONS

19
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No recourse under or upon any obligation, covenant or agreement of this Agreement or
for any claim based thereon or otherwise in respect thereof shall be had against the Village, its
officers, agents and employees, in any amount or in excess of any specific sum agreed by the
Village to be paid to Luxury Motors hereunder, subject to the terms and conditions herein, and
no liability, right or claim at law or in equity shall attach to, or shall be incurred by the Village,
its officers, agents and employees in excess of such amounts, and all and any such rights or
claims of Luxury Motors or the Dealership against the Village, its officers, directors, agents and
employees are rhereby expressly waived and released as a condition of and as consideration for
the execution of this Agreement by the Village. No recourse under or upon any obligation,
covenant or agreement of this Agreement or for any claim based thereon or otherwise in respect
thereof shall be had against Luxury Motors, its officers, directors, agents and employees, in
excess of its obligations to the Village hereunder, subject to the terms and conditions herein, and
no liability, right or claim at law or in equity shall attach to or shall be incurred by Luxury
Motors, its officers, directors, agents and employees, in excess of its obligations hereunder.
Nothing herein shall modify, limit or abrogate any right of the Village to a refund as provided
under Article 6, Section 3 of this Agreement.

ARTICILE TWELVE
MISCELLANEOQUS PROVISIONS

1. Additional Documentation: Each party agrees to execute any additional
documents which may be required to carry out the provisions of this Agreement; and Luxury
Motors particularly agrees to execute such other documents which may be necessary to enable
the Village to verify the amount of sales tax it has received from time to time from the sales

taxes paid by the Current Dealership and the Saab Dealership.
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2. Jurisdiction: This Agreement shall be governed by the laws of the State of
Illinois, and the sole and exclusive venue for any disputes arising out of this Agreement shall be
the appropriate State or federal court located within the State of Iilinois.

3. Waiver: A waiver of any part of this Agreement shall be limited to that specific
event and shall not be a waiver of the entire Agreement.

4. Notice: Any notices required in this Agreement shall be effective when in
writing and three (3) days after mailing by certified mail return receipt requested, or by
delivering the same in person or to an officer of such party or by prepaid telegram or private
overnight courier, when appropriate, addressed to the party to be notified.

All notices to Downers Grove shall be sent to:

Village Manager
Village of Downers Grove
801 Burlington Avenue
Downers Grove, [llinois 60515
All notices to Luxury Motors shall be sent to:
Mzr. Joe Abbas
¢/ o Luxury Motors, Inc.
310-330 Ogden Avenue
Downers Grove, 1L 60515

4. Successors & Assigns: This Agreement and the covenants, rights, benefits and
obligations hereunder shall be binding upon and inure to the benefit of the parties hereto and
their respective successors and assigns, to the extent and as applied hereunder.

5. Further Assistance and Corrective Instruments: The Village and Developer
agree that they will, from time to time, execute, acknowledge and deliver, or cause to be

executed, acknowledged and delivered, such supplements hereto and such further instruments

as may be reasonably required for carrying out the intention of or facilitating the performance
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of this Agreement to the extent legally permitted and within the Village’s sound legal

discretion.
0. Time of the Essence: Time is of the essence of this Agreement.
7. Integration: Except as otherwise expressly provided herein, this Agreement

supersedes all prior agreements, negotiations and discussions relative to the subject matter
hereof and is a full integration of the agreement of the Parties.

8. Counterparts: This Agreement may be executed in several counterparts, each of
which shall be an original and all of which shall constitute but one and the same Agreement.

9. Severability: If any provision of this Agreement, or any Section, sentence, clause,
phrase or word, or the application thereof, in any circumstance, is held to be invalid, the
remainder of this Agreement shall be construed as if such invalid part were never included
herein, and this Agreement shall be and remain valid and enforceable to the fullest extent
permitted by law.

10. Choice of Law: This Agreement shall be governed by and construed in
accordance with the laws of the State of Illinois.

11. Entire Contract and Amendments: This Agreement (together with the exhibits
attached hereto) is the entire contract between the Village and Luxury Motors relating to the
subject matter hereof, supersedes all prior and contemporaneous negotiations, understandings
and agreements, written or oral, between the Village and Luxury Motors, and may not be
modified or amended except by a written instrument executed by the Parties hereto.

12. Third Parties: Nothing in this Agreement, whether expressed or implied, is
intended to confer any rights or remedies under or by reason of this Agreement on any other
persons other than the Village and Developer, nor is anything in this Agreement intended to

relieve or discharge the obligation or liability of any third persons to either the Village or
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Developer, nor shall any provision give any third parties any rights of subrogation or action
over or against either the Village or Developer. This Agreement is not intended to and does not
create any third party beneficiary rights whatsoever.

13. Successors in Interest: This Agreement shall be binding upon and inure to the
benefit of the Parties hereto and their respective authorized successors and assigns; provided,
however, that, except as provided in Article 10 hereof, Luxury Motors may not assign its rights
under this Agreement without the express written approval of the Village. Notwithstanding
anything herein to the contrary, the Village may not delegate its obligation hereunder or
transfer any interest in the Property without the express written approval of Luxury Motors.

14.  No Personal Liability of Officials of Village: No covenant or agreement
contained in this Agreement shall be deemed to be the covenant or agreement of the Mayor,
Village Council member, Village Manager, any official, officer, partner, member, director, agent,
employee or attorney of the Village or Developer, in his or her individual capacity, and no
official, officer, partner, member, director, agent, employee or attorney of the Village or
Developer shall be liable personally under this Agreement or be subject to any personal liability
or accountability by reason of or in connection with or arising out of the execution, delivery and
performance of this Agreement, or any failure in that connection.

15. Repealer: To the extent that any ordinance, resolution, rule, order or provision of
the Village’s code of ordinances, or any part thereof, is in conflict with the provisions of this
Agreement, the provisions of this Agreement shall be controlling, to the extent lawful.

16. Term: This Agreement shall remain in full force and effect for five years from the
date the last General Rebate Payment is received by Luxury Motors, unless otherwise extended

in accordance with Article 1, Section {A)(1)(a-c).
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17.  Municipal Limitations: All municipal commitments are limited to the extent
required by law.

18.  Effectiveness: The Effective Date for this Agreement shall be the day on which
this Agreement is fully executed pursuant to a duly enacted Village ordinance authorizing the
execution and adoption of this Agreement. Developer shall execute this Agreement prior to

Village Council authorization of execution of this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed on or as of the day and year first above written.

VILLAGE OF DOWNERS GROVE, an Illinois LUXURY MOTORS, INC., an Illinois corporation
municipal corporation

By: Mayor By: President
ATTEST: ATTEST:
By: Village Clerk By:

1\mwh agr.00\ luxurymotors draft RDA 10.24.05




EXHIBIT B
(Florence Legal Descriptions)

THE NORTH %2 OF LOT 8 IN BLOCK 4 IN ARTHUR T. MCINTOSH AND COMPANY’S
OGDEN AVENUE SUBDIVISION, BEING A SUBDIVISION OF PART OF THE
SOUTHWEST 1/4 OF SECTION 4, TOWNSHIP 38 NORTH, RANGE 11 EAST OF THE
THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED
DECEMBER 07, 1923 ASDOCUMENT NO. 172336, IN DUPAGE COUNTY, ILLINOIS

Commonly known as 4318 Florence Avenue, Downers Grove, IL 60515 (PIN 09-04-300-028)

THE SOUTH ¥2OF LOT 8 IN BLOCK 4 IN ARTHUR T. MCINTOSH AND COMPANY'S
OGDEN AVENUE SUBDIVISION, BEING A SUBDIVISION OF PART OF THE
SOUTHWEST 1/4 OF SECTION 4, TOWNSHIP 38 NORTH, RANGE 11 EAST OF THE
THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED
DECEMBER 07, 1923 ASDOCUMENT NO. 172336, IN DUPAGE COUNTY, ILLINOIS

Commonly known as 4314 Florence Avenue, Downers Grove, IL 60515 (PIN 09-04-300-029)
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